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L’IFPD reconnait avec gratitude les contributions
du Groupe de travail régional (experts tech-
niques et praticiens participant & ladministra-
tion et a lapplication du principe de Jordan, qui
ont été priés de se réunir pour accompagner
UIFPD dans lexécution de son travail), et celles

des autres collaborateurs.

Le contenu de ce rapport ne reflete pas néces-
sairement les opinions de la Société de soutien
(titulaire du contrat pour ce projet), du Groupe

de travail régional ou des autres collaborateurs.

Le principe de Jordan a été ainsi nom-
me pour rendre hommage a Jordan
River Anderson, qui est décédé dans un
hopital de Winnipeg sans jamais avoir
vécu dans son foyer familial en raison
d’un conflit de compétences entre le
gouvernement fedéral et le gouver-
nement provincial sur la responsabilité

financiére des soins a domicile.

Le principe de Jordan (nommé en hommage a

Jordan River Anderson) vise a faire en sorte que
les enfants des Premiéres Nations puissent ac-
céder aux produits, aux soutiens et aux services
dont ils ont besoin dans les domaines de la

santé, de 'éducation et des services sociaux.

La structure du principe de Jordan, son fi-
nancement et son cadre de reddition de
comptes sont actuellement des sujets de
preoccupation sous langle de la gestion des
finances publiques. Son administration et sa

mise en ceuvre posent des risques a la fois

pour sa pérennité et pour les enfants des

Premieres Nations qu’il est censé couvrir.

Du point de vue de la gestion des finances
publiques, la pérennité d’'un programme né-
cessite qu'on prenne en compte ses dépenses
globales, son alignement sur les priorités, Uef-
ficacité et lefficience de son fonctionnement
ainsi que la transparence de son processus de
reddition de comptes. La pérennité des pro-
grammes est régulierement évaluée au moyen
d’audits et d’évaluations. Périodiquement, il se
produit d'importantes opérations de conso-
lidation financiere qui peuvent entrainer une
restriction ou une reaffectation des dépenses.
Si un programme ne répond pas aux critéres
de pérennité, il peut faire lobjet de décisions de

financement défavorables.

Une restructuration du principe de
Jordan permettrait de le pérenniser et
d’en uniformiser la mise en ceuvre, de
se servir des données d’'une approche
réformée pour quantifier les lacunes et
les besoins des programmes existants,
et d’en aligner les activités a une version
plus précise de lesprit et de lintention
du principe de Jordan. La pérennisation
du principe de Jordan passe par ces

changements.

Les données recueillies par Services aux
Autochtones Canada (SAC) ne permettent
pas de déterminer les résultats obtenus pour

les enfants ou de cerner les lacunes des
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programmes qui S’y rattachent. A la lumiére de
ces informations, il est impossible de savoir si
le principe de Jordan est administré et financé
d’une maniere efficace qui répond aux besoins
des enfants des Premiéres Nations. A cause
d’une non-définition et d’une documentation
insuffisante de ses réalisations, le principe

de Jordan préte le flanc a des décisions de

financement défavorables.

Pour pérenniser le principe de Jordan, on doit
faire en sorte que ses résultats et sa valeur
pour les enfants des Premieres Nations soient
démontrables. A cette fin, il faut en clarifier
ladministration, le financer adéquatement, en
documenter le rendement et en uniformiser la

mise en oceuvre.

Dans un monde idéal, le principe de Jordan
n‘aurait pas besoin d’exister. Cependant, puis-
gu’il est impossible de combler instantanément
ou rapidement les lacunes des programmes,
des soutiens et des services existants, on a be-
soin d’un quelconque Mmécanisme permettant
de donner suite aux ordonnances du Tribunal
canadien des droits de la personne (TCDP) con-
cernant le principe de Jordan. Il faut restructur-
er le principe de Jordan pour le pérenniser et
en faire un outil utile, davantage qu’'un remede
provisoire. Une restructuration du principe de
Jordan permettrait de le pérenniser et d’en
uniformiser la mise en ceuvre, de se servir des
données d’une approche réformée pour quanti-
fier les lacunes et les besoins des programmes
existants, et d’en aligner les activités a une ver-
sion plus précise de lesprit et de lintention du
principe de Jordan. La pérennisation du princi-

pe de Jordan passe par ces changements.

I IFPD

Ce rapport présente des options et des points
a considérer pour la réeforme du principe de
Jordan, afin d’en assurer la pérennité pour les

enfants des Premiéres Nations.

RECOMMANDATIONS SUR LA
VOIE A SUIVRE

1. Définir et adopter une autre structure
pour le principe de Jordan
Le principe de Jordan est une regle de droit
dont le fonctionnement dépend de décisions
administratives. Il mérite d’étre encadré par
les mémes parametres structurels qui visent
les autres grands programmes basés sur la
demande au Canada, comme [Assurance-
emploi ou la Sécurité de la vieillesse. Divers-
es options permettraient de structurer le
principe de Jordan de maniere telle & mieux
en pérenniser le fonctionnement et & mieux
en arrimer le financement aux besoins des

enfants des Premiéres Nations.

2. Transitionner vers la structure réformée
Une fois qu’aura été définie la structure
réformée du principe de Jordan, il
conviendrait d’adopter une approche en
deux temps pour sSa mise en ceuvre sur trois
ans. Volet 1: Adopter un nouveau cadre
de collecte de données. Volet 2 : Exploiter
les données récueillies dans les années
2 et 3 pour définir les parametres et le

financement du principe de Jordan.

3. Rallier un consensus parmi les praticiens
et les parties afin de clarifier ’énoncé
d’orientation du principe de Jordan et ses
modalités de mise en ceuvre
Le site Internet de SAC contient plusieurs
eénonces, lignes directrices et regles se

rapportant au principe de Jordan. Ce qui



manque, toutefois, c’est un énoncé d’orien-
tation clair qui guide et raccorde la struc-
ture, la mise en ceuvre, le cadre de reddition
de comptes et le financement du principe
de Jordan. Le contenu d’un tel énoncé
d’orientation permettra d’éclairer les regles
régissant une approche restructurée du
principe de Jordan et d’en guider la portée

et les paramétres de fonctionnement.

Définir et appliquer un cadre de
rendement

Malgré toutes les informations recueillies
sur le principe de Jordan, nous ignorons
toujours la ou les raisons pour lesquelles
les enfants demandent de (aide et

ce qu’il advient d’eux & la suite d’'une
intervention. En raison de ces lacunes,

il nexiste aucun moyen d’évaluer les
progres realisés vers légalité formelle ou
réelle grace au principe de Jordan. Pour
pérenniser le principe de Jordan, il faut
gue son rendement soit mesurable et
que ses résultats soient documentés.

La pérennisation du principe de Jordan
passe par la mise en place d’'un cadre de

rendement stratégique national.

Définir et appliquer un cadre national

de collecte de données qui soit aligné
sur lesprit et Uintention du principe

de Jordan

Les données relatives au principe de Jordan
devrajent étre recueillies localement, de
maniére uniforme et avec décence. Le

fait d’uniformiser la collecte de données
centrées sur l'enfant permettra de réunir des
données plus pertinentes qui pourront servir
¢ la fois & mesurer et 4 suivre les besoins
des enfants, et & détecter les lacunes des

programmes et services existants.

Stabiliser le financement pour une péri-
ode de transition de trois ans

Pour estimer les colts du principe de
Jordan, il est essentiel de disposer d’une
base de référence et de facteurs de pro-
gression. Les informations disponibles ne
permettent pas d’estimer un codt ascen-
dant basé sur les facteurs définis. L'IFPD
propose d’estimer sur une base provisoire le
codt du principe de Jordan, jusqu’a ce que
les méthodes de collecte de données soient
suffisamment améliorées pour éclairer
adéquatement les parametres et les codts

d’acces.

Maintenir en place le Groupe de travail
régional

Soutenir le Groupe de travail régional (étant
formé de praticiens) pour qu’il puisse con-
tinuer o se réunir afin de contribuer a la
réforme et la mise en ceuvre du principe de
Jordan et de superviser ce processus. Les
contributions du Groupe de travail régional

se refletent tout au long du présent rapport.
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INTRODUCTION

Le principe de Jordan a été ainsi
nomme pour rendre hommage a
Jordan River Anderson, qui est décédé
dans un hopital de Winnipeg sans
jamais avoir vecu dans son foyer familial
en raison d’un conflit de compétences
entre le gouvernement fédéral et

le gouvernement provincial sur la
responsabilité financiére des soins

a domicile.

En privilégiant « lenfant d’abord »

dans une optique d’égalité réelle, le
principe de Jordan postule que c’est au

gouvernement contacté en premier qu’il

contributions du Groupe de travail régional
(experts techniques et praticiens participant &
ladministration et & lapplication du principe
de Jordan et qui ont été priés de se réunir pour
accompagner UIFPD dans l'exécution de son

travail), et celles des autres collaborateurs.

Le contenu de ce rapport ne reflete pas néces-
sairement les opinions de la Société de soutien
(titulaire du contrat pour ce projet), du Groupe

de travail régional ou des autres collaborateurs.

Le principe de Jordan vise a garantir que
les enfants des Premiéres Nations puissent
accéder aux produits, aux soutiens et

aux services nécessaires a leurs besoins

sanitaires, éducatifs et sociaux.

incombe de prendre en considération
) Cette recherche sur les options de
et d’évaluer les besoins de chaque )
) ) ) pérennisation du principe de Jordan donne

enfant, y compris les besoins découlant X

. o suite a une ordonnance prise en 2022 par le
de son milieu culturel particulier, des

Tribunal canadien des droits de la personne

désavantages historiques auxquels il est
(TCDP)!

confronté et de labsence de services

dans la réserve ou a proximité. Comme suite a cette ordonnance, UIFPD a

recu le mandat de proposer des options pour

pérenniser le principe de Jordan en :

1. Elaborant un cadre de politique.
LInstitut des finances publiques et de la

démocratie (IFPD) souligne avec gratitude les 2. Examinant les programmes et services

existants.

1 En vertu de la décision 2022 TCDP 8 (par. 172), le Canada doit :
[...] financer les recherches suivantes par lintermédiaire de UIFPD :

(-]

une fois l'évaluation des données liées au principe de Jordan terminée, 'évaluation de UIFPD concernant les besoins liés a lapproche
de financement a long terme du principe de Jordan, notamment en ce qui a trait a la définition et a lélimination des lacunes en
matiere d’égalité formelle, conformément aux décisions du Tribunal, y compris la décision 2016 TCDP 2 et les décisions sur requéte
2017 TCDP 35, 2020 TCDP 20 et 2020 TCDP 36 (la « recherche sur lapproche de financement a long terme du principe de Jordan »).

* La présente ordonnance ne modifie aucune ordonnance d’égalité réelle rendue par le Tribunal en lespéce.

L]
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3. Deéfinissant des options et des considéra-
tions pour la réforme du processus de mise

en ceuvre du principe de Jordan.

4. Procédant a une analyse financiére et au
chiffrage de la base de référence et de

toutes réformes proposées.

Pour s’acquitter de ce mandat, UIFPD a mené
son travail dans une optique de gestion des
finances publiques, c’est-a-dire en considé-
rant la structure, le financement, le cadre de
reddition de comptes et l'application d’une
approche réformée et pérenne concernant le
principe de Jordan. Du point de vue de la ges-
tion des finances publigues, la pérennisation
d’un programme (y compris de ses activités et
de ses initiatives) nécessite qu’on prenne en
compte ses depenses globales, son alignement
sur les priorités, lefficacité et lefficience de
son fonctionnement ainsi que la transparence
de son processus de reddition de comptes. La
pérennité des programmes est régulierement
évaluée au moyen d’audits et d’évaluations.
Périodiquement, il se produit d’importantes
operations de consolidation financiére qui
peuvent entrainer une restriction ou une réaf-
fectation des dépenses. Si un programme ne
répond pas aux critéres de pérennité, il peut
faire lobjet de décisions de financement défa-
vorables. Pour pérenniser le principe de Jordan,
on doit pouvoir en démontrer les résultats et la
valeur pour les enfants des Premiéres Nations.
A cette fin, il faut en clarifier ladministration, le
financer adéquatement, en documenter le ren-

dement et en uniformiser la mise en ceuvre.

La structure du principe de Jordan, son fi-
nancement et son cadre de reddition de
comptes sont actuellement des sujets de
préoccupation sous langle de la gestion des
finances publiques. Son administration et sa
mise en ceuvre posent des risques pour sa
pérennité et pour les enfants des Premiéres

Nations qu’il est censé couvrir.

Lors des audiences du TCDP tenues en
septembre 2024, Edward Lustig, membre de
la formation, a souligné les limites restreignant
le réle du TCDP quant a la détermination des
enjeux administratifs et opérationnels dans le

principe de Jordan :

Vous savez ou se trouve le point appro-
prié pour améliorer le fonctionnement du
systeme et pour éviter le drame qu’une
personne mourante se voie privée du ser-
vice. Nous ne vous dirons pas ou se situe
ce point. Nous ne pourrons que vous dire :

Allez et tentez de le trouver vous-mémes.?

Cette déclaration met en évidence les

limites du mode de fonctionnement actuel

du principe de Jordan. Son administration
s'est avérée problématique en raison de
laccumulation des demandes, d’'une application
hetérogene des regles dans les differentes
régions, et de la présence de lacunes dans la
collecte des données, entre autres problemes.
Méme si le principe de Jordan répond aux
besoins des enfants des Premiéres Nations,
ladministration nationale de cette regle
juridiqgue ne sarrime pas a lobjectif d’égalité

réelle et aux besoins des enfants.

Au Canada, le principe de l'égalité réelle guide

les évaluations des droits a 'égalité qui sont

2 Brett Forester, « Tribunal urges First Nations, feds to ‘leave their conflicts aside’ on Jordan’s Principle issues », CBC, derniere

mise a jour le 12 septembre 2024, https://www.cbc.ca/news/indigenous/jordans-principle-hearing-tribunal-1.7321710.
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protégés par larticle 15 de la Charte des droits
et libertés.® ’égalité réelle se concentre sur
légalité des résultats qui peuvent étre obtenus

par un traitement égal ou différencie.

A la lumiére de ces parameétres, SAC avait défini
ainsi l'égalité réelle sur son site web consacré

au principe de Jordan :

’égalité réelle est un principe juridique

qui fait référence a latteinte d’une véri-
table égalité dans les faits. Cette égalité est
atteinte par un acces égal, des occasions
égales et, le plus important, la prestation
de services et d’avantages de maniere a
prendre en compte toutes les circons-
tances et tous les besoins uniques, tels que
les désavantages culturels, sociaux, éco-
nomiques et historiques, et en conformité

avec les normes appropriées.[...]*

Pour cheminer vers une égalité réelle pour les
enfants des Premieres Nations, il faudrait s'at-
taqguer aux causes profondes du besoin d’invo-
quer le principe de Jordan. Cela signifie cerner
identifier et quantifier les lacunes structurelles
qui existent, au vu du Plan Spirit Bear ou d’un
plan similaire qui considere le bien-étre général
des enfants des Premieres Nations dans leurs
communautés. Le coUt de légalité réelle pour

les enfants des Premieres Nations nécessite

de remeédier aux lacunes de longue date qui
plombent le financement et la fourniture des

services sanitaires, sociaux et éducatifs.

Il n’existe pas de mécanisme
permettant de mesurer adéequatement
si les resultats du principe de Jordan
répondent a son objectif d’assurer aux
enfants des Premieres Nations une

égalité réelle dans laccés aux services.

Dans ses décisions sur le principe de Jordan, le
TCDP a invoqué l'égalité réelle pour confirmer
gu’il y avait discrimination.® Cependant, il n'a
émis aucune ordonnance ou prescription sur
la maniere de structurer le principe de Jordan
pour combler les lacunes des services en

vue d’atteindre l'égalite réelle. Pour mettre en
ceuvre le principe de Jordan, SAC a simplement
réagi administrativement aux ordonnances

du TCDP. Rien n’'indique qu’on ait réfléchi a

la maniere d’aligner sur Uesprit et lintention

du principe de Jordan sa structure, sa mise

en ceuvre, son financement et la reddition

de comptes envers ses résultats. Il n'existe

pas de mécanisme permettant de mesurer

adéquatement si les résultats du principe de

3 Voir lAnnexe A (Faisal Bhabha, Legal analysis on realizing substantive equality through Jordan’s Principle (Addendum)); Fraser c.

Canada (Procureur général), [2020] 3 RCS 113, au par. 40; Colleen Sheppard (avec Vrinda Narain et Tamara Thermitus), Employment

Equity and Inclusion: Through the Lens of Substantive Equality, document de travail préparé pour le Groupe de travail sur lexamen de

la Loi sur l'équité en matiere d’emploi, septembre 2022, 76.

4 Services aux Autochtones Canada, « principe de Jordan : principe d’égalité réelle », derniere mise a jour le 21 novembre 2019,

conservée par Bibliotheque et Archives Canada, https://webarchiveweb.wayback.bac-lac.canada.ca/web/20201205105444/https://

www.sac-isc.gc.ca/fra/1583698429175/1583698455266. Pour une discussion de l'égalité réelle en rapport avec le principe de Jordan,

voir également Institut des finances publiques et de la démocratie (IFPD), « Evaluation des données et élaboration d’une analyse de

légalité réelle par lapplication du principe de Jordan », septembre 2022, https:/ifsd.ca/wp-content/uploads/2024/07/ifsd-report-

2022-09-evaluation-des-donnees-et-elaboration-dune-analyse-de-legalite-reelle-par-lapplication-du-principe-de-jordan.pdf.

5  Voir lAnnexe A (Faisal Bhabha, Legal analysis on realizing substantive equality through Jordan’s Principle).
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Jordan répondent a son objectif d’assurer aux
enfants des Premieres Nations une égalite
réelle dans laccés aux services. Le résultat en
est une approche strictement administrative
qui mine lefficacité et la pérennité du principe

de Jordan.

Les données recueillies par SAC ne permet-
tent pas de déterminer les résultats obtenus
pour les enfants ou de cerner les lacunes des
programmes qui s’y rattachent. A la lumiére de
ces informations, il est impossible de savoir si
le principe de Jordan est administré et financé
d’une maniere efficace qui répond aux beso-
ins des enfants. A cause d’une non-définition
et d’une documentation insuffisante de ses
réalisations, le principe de Jordan préte le
flanc (comme tout autre programme) a des

décisions de financement défavorables.

Le principe de Jordan est un principe juridique
dont le fonctionnement dépend de décisions
administratives prises par le gouvernement
féderal. Un changement administratif peut
elargir, diminuer ou restreindre lacces au
principe de Jordan. Pour gérer limpact de

ces changements potentiels, il faudrait que

la structure du principe de Jordan, sa mise

en oceuvre, son financement et la reddition de
comptes envers ses résultats soient reliés a des
regles et a des pratiques opérationnelles qui

correspondent a son esprit et a son intention.

Ce rapport met de lavant un cadre de réforme
du principe de Jordan, avec diverses options
guant aux changements a apporter a sa
structure, a son mécanisme de reddition

de comptes, a sa mise en ceuvre et a son

financement.

LIFPD formule les observations suivantes :

4 IFPD

1.

Structure : Il faut réviser la structure
(cadre juridique, regles et parametres
opérationnels) du principe de Jordan. La
structure devrait clarifier les autorisations
habilitantes et se raccorder a un cadre de

reddition de comptes.

Reddition de comptes : Il faut mettre en
place un cadre national de rendement
stratégique pour s'assurer que le principe
de Jordan répond aux besoins des enfants
des Premieres Nations. Pour ce faire, on
devrait suivre les résultats obtenus pour
les enfants, ainsi que les résultats et le
financement se rapportant aux secteurs
d’activité de programme connexes, comme
définis dans le Plan Spirit Bear par exemple

ou selon une approche similaire.

Mise en ceuvre : Il faut mettre en place

un cadre pertinent et cohérent de collecte
de données aux points de réception des
demandes pour arrimer les demandes
d’application du principe de Jordan aux
contextes particuliers des enfants, aux
causes profondes de leurs besoins et

aux limites des services ou programmes
existants. La collecte de telles informations
est essentielle si lon souhaite comprendre
linteraction du principe de Jordan avec les
autres programmes, en repérer les lacunes

et le pérenniser.

Financement : Il faudrait définir une base
de référence pour les allocations de fi-
nancement avec des facteurs de progres-
sion appropries, jusqu’a ce qu’on puisse
recueillir les données pertinentes pour
redéfinir une base de référence reliée aux

besoins des enfants des Premieres Nations.



Evaluer sous langle de légalité réelle une
demande présentée au titre du principe de
Jordan n’équivaut pas a rechercher 'égalité
réelle au moyen du principe de Jordan.

Cela signifie plutot s'assurer qu’un produit,

un soutien ou un service est fourni d’'une
maniere égale ou différenciée a un enfant qui
en a besoin. En soi, le principe de Jordan ne
permet pas de concrétiser l'égalité réelle. Pour
concrétiser véritablement 'égalité réelle, il faut
rechercher légalité des résultats. A cette fin, on
doit faut remédier aux inégalités structurelles
qui caractérisent d’autres programmes et
services existants afin de promouvoir une
égalité des points de départ et d’obtenir une
égalité de résultats. Le principe de Jordan peut
donner laccés a des produits, des soutiens et
des services en matiére sanitaire, éducative et
sociale, mais on ne peut obtenir légalite réelle
gu’en sattaquant aux inegalités structurelles
au moyen d’ajustements dans le mode de

prestation de services existant.

Si légalité réelle vise 'égalité des résultats en
dépit des différences, par exemple de nature
historique, culturelle, etc., alors le principe

de Jordan fait quelque chose de différent.

Le principe de Jordan vise a garantir que les
enfants des Premieres Nations aient acces
aux produits, aux soutiens et aux services
dont ils ont besoin, en tenant compte de leur
situation particuliere. Lobjectif du principe de
Jordan ne peut pas étre l'égalité des résultats,
puisqu’il ne peut pas contréler le produit, le
service ou le soutien gu’il est censé fournir, ou

fournir davantage.

Ladministration du principe de Jordan et son
utilisation pour identifier les lacunes dans les

soutiens et services qui S’y rattachent pour-

raient servir a promouvoir 'égalité reelle. En
tant qu’appel a laction pour combler les la-
cunes dans les facteurs favorisant linégali-

té structurelle (pauvreté, logement, etc.), le
principe de Jordan pourrait étre un moyen de
promouvoir l'égalité réelle. Mais, en soi, c’est un
outil administratif qui sert a égaliser laccés aux

produits, aux soutiens et aux services.

Dans un monde idéal, le principe de Jordan
n‘aurait pas besoin d’exister. Cependant,
puisqu’il est impossible de combler
instantanément ou rapidement les lacunes

des programmes, des soutiens et des services
existants, on a besoin d’'un quelconque
mécanisme permettant de donner suite aux
ordonnances du TCDP concernant le principe
de Jordan. Le principe de Jordan devra exister
jusqu’a ce que les résultats obtenus pour les
enfants des Premiéeres Nations soient au moins
équivalents a ceux de la population générale. Il
faut restructurer le principe de Jordan pour le
pérenniser et en faire un outil utile, davantage
gu’un remede provisoire. Une restructuration du
principe de Jordan permettrait de le pérenniser
et d’en uniformiser la mise en ceuvre, de se
servir des données d’une approche réformée
pour quantifier les lacunes et les besoins

des programmes existants, et d’en aligner les
activités a une version plus précise de lesprit et

de lintention du principe de Jordan.
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Le principe de Jordan vise a « résoudre les
conflits de compétence qui empéchaient les
enfants des Premieres Nations d’accéder aux
services gouvernementaux », a « [répondre]
aux besoins non satisfaits des enfants des
Premieres Nations » et a « [aider] les familles
a accéder aux produits, aux services et aux
aides destinés aux enfants et aux jeunes des
Premieres Nations afin de répondre a un large
éventail de besoins sanitaires, sociaux et

éducatifs. »®

En mai 2017, le TCDP a établi qu'en vertu

du principe de Jordan, le gouvernement

du Canada ou « le ministere contacté en
premier évaluera les besoins de l'enfant pour
déterminer si le service demandé doit étre
fourni afin d’accomplir ce qui suit : assurer
legalité réelle; assurer la prestation de services
adaptés a la culture; protéger lintérét supérieur
de lenfant. »” Selon SAC, « Le principe de
Jordan vise a faire en sorte que les enfants
des Premieres Nations aient un acces égal reel
aux services gouvernementaux, compte tenu
de leur situation, de leurs expériences et de
leurs besoins distincts en tant qu’enfants des

Premiéres Nations. »®

Les données récoltées par SAC sur le
principe de Jordan ne permettent pas de
saisir les conflits de compétence ni l'égalité
réelle. La base de données nationale pour le
principe de Jordan, « GCcas », est gérée par
SAC. C’est en 2019 qu’on a introduit le systéme
actuel, en y incluant les données des annees
financieres précédentes lorsqu’elles étaient
disponibles. Dans le cadre de son travail, 'IFPD
a demandeé a obtenir des données de GCcas
pour analyser les tendances des demandes
formulées en vertu du principe de Jordan. A

la lumiere de son rapport précédent®, 'IFPD
comprenait les limites posées par lensemble
de données pour 'évaluation de l'égalité

réelle et pour la résolution des conflits

de compétences ou des autres lacunes

dans les services offerts aux enfants des
Premiéres Nations. Cependant, GCcas est la
seule source disponible de données sur les
demandes d’application du principe de Jordan,
et on s’en sert pour évaluer les tendances (avec

les limites signalées).

6 InfoBase du GC, « Infographie pour principe de Jordan et UInitiative : les enfants Inuits d’abord », Gouvernement du Canada,

derniére mise a jour le 28 juillet, 2025, https:/www.tbs-sct.canada.ca/ems-sgd/edb-bdd/index-fra.ntml#infographic/program/IND-

SC-BYPOG/intro/.

7 Tribunal canadien des droits de la personne, Société de soutien a l'enfance et & la famille des Premiéres Nations c. Procureur

général du Canada (représentant le ministre des Affaires autochtones et du Nord canadien), par. 134 (iv), https:/decisions.chrt-tcdp.

gc.ca/chrt-tedp/decisions/fr/item/232587/index.do.

8  Services aux Autochtones Canada, « Principe de Jordan », Gouvernement du Canada, derniére mise a jour le 16 juillet 2025,

https:/www.sac-isc.gc.ca/fra/1568396042341/1568396159824.

9 Institut des finances publiques et de la démocratie, « Evaluation des données et élaboration d’une analyse de égalité réelle par

lapplication du principe de Jordan ».
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Le 20 avril 2023, U'IFPD a envoyé une lettre pour demander les données de GCcas relatives
au principe de Jordan (Annexe B). SAC nous a communiqué les données le 9 janvier 2024
(neuf mois apres la demande initiale), ce qui a retardé les échéanciers du projet. Tout au
long du processus d’analyse, UIFPD a acheminé des questions a SAC et a bénéficié des lu-
miéres de 'équipe technique de GCcas. Cette équipe a bien répondu a nos questions tech-
niques, mais d’autres questions adressées a l'équipe non technique, concernant par exem-
ple les dépenses, les pratiques opérationnelles, etc. n'ont pas regu de réponses suffisantes

ou demeurent en suspens®

LIFPD a tenté a plusieurs reprises de contacter les fonctionnaires fédéraux qui intervien-
nent dans ladministration du principe de Jordan. Le 6 juillet 2023, nous avons contacté
SAC pour tenter de mettre au point un mécanisme de collaboration avec les fonctionnaires
(voir Annexe C). Malgre les suivis effectués de UIFPD et les tentatives effectuees par certains
fonctionnaires de SAC, il a été impossible de nouer un lien avec les fonctionnaires. Il est
regrettable que SAC n’encourage pas l'établissement d’un tel lien avec ses fonctionnaires,
dont les perspectives auraient grandement aidé a cerner les activités actuelles du principe

de Jordan et les aspects a améliorer.

Le sous-ensemble de données de GCcas présentées sous forme de fourchettes,
fourni a l'IFPD ne contient pas toutes les c’est-a-dire sans aucune valeur précise.
informations disponibles. Certaines des Pour cette raison, lanalyse des données
variables sont présentées sous forme de GCcas se limite a une description des
agrégee a des fins de confidentialité. Par demandes et de leurs caractéristiques.

exemple, les données fournies a l'IFPD Les données de GCeas font état des de-

ne contiennent aucune information sur mandes de financement faites au titre du

le contexte dans lequel lenfant fait une orincipe de Jordan par des individus et par

demande en vertu du principe de Jordan, des groupes. Chaque demande se rapporte

au-dela de lemplacement geographique, a un seul éléement demande par un individu

par exemple province/territoire, dans la ou un groupe. Un enfant peut étre associé &

réserve ou hors réserve. D’autres variables plusieurs demandes, et une demande peut

telles que l'age de lenfant et le montant &tre associée 4 plusieurs enfants.

(demandé et approuvé ou refusé) sont

10  Un exemple récent : en janvier 2025, nous avons demandé a SAC les dépenses par région associees au principe de
Jordan. SAC nous a répondu ne pas avoir les ressources nécessaires pour nous fournir des données aussi granulaires.
Cependant, dans une lettre au TCDP datée du 10 janvier 2025, SAC a fourni une telle ventilation régionale des dépenses
(pour les modes de contribution). Vu les similitudes entre notre demande et les données publiées, nous avons relancé

SAC, sans recevoir aucune réponse.
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TABLEAU 1

m DESCRIPTION CONSIDERATIONS

Nombre de
demandes

Nombre d’enfants

Produits, services
et soutiens (PSS)

Compte de lignes

8 IFPD

Les éléments que les gens demandent en vertu
du principe de Jordan.

Cette approche compte chaque élément une
fois, méme s’il est associé a plusieurs enfants.

Les enfants associés aux demandes, quand le
nombre est défini.

Cette approche compte chaque enfant une fois,

méme s'il est associé a plusieurs demandes.

Nombre estimatif de cas d’enfants qui
demandent de laide en vertu du principe
de Jordan.

Nombre défini de cas d’enfants qui demandent
de laide en vertu du principe de Jordan.

Aucun décompte des
enfants individuels.

Faible correspondance
avec les pratiques
administratives, c’est-a-
dire que les demandes
sont regroupées en
grappes.

Non défini pour toutes les
demandes de groupe.

Risque de surestimer
limpact/la portee du
principe de Jordan
(résultant de lutilisation
d’un nombre estimatif
d’enfants qui bénéficient
d’une demande de groupe,
sans chiffres réels).

Risque de sous-estimer
limpact/la portée du
principe de Jordan (en
supposant qu’un seul
enfant bénéficie de
demandes de groupe
qui ne définissent pas
le nombre d’enfants
concerneés).



LIFPD analyse les données de GCcas sous

quatre angles :

1. Nombre d’enfants

2. Nombre de demandes

3. Products, services et soutiens
4. Compte de lignes

Les données de GCcas ne comprennent
que les demandes ayant fait lobjet d’'une
décision. Cela signifie que les demandes
non ouvertes ou celles en attente ne sont
pas incluses dans lensemble de données.

Les données auxquelles 'IFPD a acces

couvrent la période 2017-2018 a 2022-2023,
avec des variables et une exhaustivité qui
different d’un exercice financier a lautre.
Les variables sont de plus en plus uni-
formes et complétes et d’'une plus grande
portée a partir de 2020-2021. Toutefois,
etant donné que l'ensemble de données
auquel U'IFPD a acces prend fin a lexercice
2022-2023, il se peut que les tendances
observées soient influencées par les lignes
directrices établies et les décisions prises
apres cette date, ainsi que par linclusion

des demandes non ouvertes ou en attente.

SAC a apporté plusieurs modifications au fonctionnement du principe de Jordan. Par

exemple, SAC a annonceé le 10 février 2025 une série de nouvelles mesures concernant sa

mise en ceuvre.

Dorénavant, toutes les demandes devront montrer « comment le produit, le service ou le

soutien demandé répondra aux besoins particuliers de 'enfant en matiere de santé, de

services sociaux ou d’éducation » et que l'enfant « a connu des lacunes ou des retards dans

lacces aux services gouvernementaux » ou s’est vu refuser « un service gouvernemental

existant en raison de son identité d’enfant des Premieres Nations »

En outre, ces nouvelles mesures :

- Limitent certains types de demandes, a moins qu’elles ne soient necessaires a une

égalité reelle.

o Celainclut certaines « demandes liées a 'école ». SAC a précisé que les demandes

des conseils scolaires hors réserve et des écoles privées seraient dorénavant redi-

rigées vers d’autres programmes fédéraux ou provinciaux.

- Exigent aux demandeurs de produire une lettre de recommandation professionnelle

pour attester du besoin.

1 Services aux Autochtones Canada, « Déclaration de la ministre Hajdu sur les changements apportés aux procédures

opérationnelles liées au traitement des demandes en vertu du principe de Jordan. » Gouvernement du Canada, derniere

mise a jour le 10 février 2025, https://www.canada.ca/fr/services-autochtones-canada/nouvelles/2025/02/declaration-de-

la-ministre-hajdu-sur-les-changements-apportes-aux-procedures-operationnelles-liees-au-traitement-des-demandes-

en-vertu-du-principe-.htmtl
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- Introduisent des exigences supplémentaires pour les demandes de groupe (par ex-
emple, toutes les demandes de groupe doivent énumeérer chaque enfant associé a la

demande)?

Le principe de Jordan a été établi pour faire en sorte que les enfants des Premieres Nations
ne soient pas les victimes (a linstar de Jordan River Anderson) de conflits de compétence
entre les autorités fédérales et provinciales sur le paiement des services. Généralement, le
Canada a exercé sa compétence a l'égard des Premieres Nations vivant dans les réserves,
en estimant que la responsabilité des Premieres Nations vivant hors réserve relevait des

provinces.

Dans sa décision de 2017 (2017 TCDP 14), le TCDP a ordonné que le principe de Jordan
s'applique a tous les enfants des Premieres Nations, quel que soit leur lieu de résidence
(dans une réserve ou hors réserve). Il appartiendrait aux gouvernements de s'entendre sur la
question du paiement des services (independamment du pouvoir constitutionnel). Selon les
données récentes sur les dépenses liées au principe de Jordan, les dépenses consacrées
aux enfants vivant hors réserve sont en hausse (ces dépenses dépassant légerement les
dépenses pour les enfants vivant dans une réserve). La tendance des dépenses peut étre
fonction du financement pour les demandes de groupe®, ou étre attribuable au fait que le
gouvernement fedéral ne demande pas de remboursement aux gouvernements provinci-

aux/territoriaux pour les domaines relevant de leur compétence™

La directive du 10 février 2025 peut étre un signe que le gouvernement fédéral réajuste ses
décisions de dépenses en fonction de ses compétences envers les enfants des Premiéres
Nations vivant dans les réserves (ou a tout le moins un signal que les gouvernements pro-

vinciaux/territoriaux seront tenus de financer leurs propres domaines de competence).

Tant le gouvernement fédéral que les gouvernements provinciaux/territoriaux fournissent
des services aux Premieres Nations. Une coordination et une coopération amélioreraient

lacces aux services.

En raison des limites de GCcas, les don- réelle est atteinte ou si les besoins décou-

nées ne permettent pas d’évaluer si l'égalité lant des lacunes au niveau de lexercice des

12 Services aux Autochtones Canada, « Déclaration de la ministre Hajdu sur les changements apportés aux procédures

opérationnelles liées au traitement des demandes en vertu du principe de Jordan. »

13 Les données de GCcas fournies par SAC ne font pas de distinction entre les demandes de groupe dans les réserves

et hors réserve.

14 LIFPD a tenté de faire une analyse dans les médias traditionnels et les médias sociaux pour détecter les cas
possibles de sous-financement provincial et territorial qui auraient pu accroitre le recours au principe de Jordan. Cette
analyse n'a pas produit de résultats significatifs, considérant lampleur de la couverture médiatique et des annonces

politiques et la subjectivité caractérisant l'évaluation de leur impact sur le principe de Jordan.
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compeétences ou au niveau des services sont

satisfaits.

Les données de GCcas présentent les lacunes

suivantes :

Aucune information indiquant pourquoi
un enfant demande de laide en vertu du
principe de Jordan. La cause profonde
de la demande (fonds insuffisants, refus
du programme fédéral existant, non-
disponibilité des services, etc.) n'est pas
définie. On a besoin de ces informations
pour évaluer l'égalité réelle et les lacunes

dans les services.

Aucune information sur le contexte de
Uenfant, par exemple considérations sur la
géographie (p. ex. acces routier), les états

d’urgence, la disponibilite des services, etc.

Aucune donnée sur les résultats pour les
enfants qui ont recu un soutien grace au
principe de Jordan, c’est-a-dire comment

se porte lenfant apres lintervention.

Observations sommatives des données de
GCcas (pour les donnees disponibles jusqu’a
lexercice 2022-2023) :

1. Les cas de demandes (compte de lignes)
au principe de Jordan ont augmenté au fil

des exercices, plus particulierement entre

2021-2022 et 2022-2023 (hausse de 119 %).

Les dépenses ont également augmenté

d’un exercice a lautre.

2. La plupart des demandes présentées au fil

des exercices financiers sont approuvees.

3. La plupart des demandes concernent des

individus.

4. La plupart des demandes portent sur des

montants inférieurs a 5 000 $. Cependant,

la majorité des demandes de groupe visent

des montants supérieurs a 5 000 $.

5. On sait peu de choses sur le nombre d’en-

fants associés aux demandes de groupe.

6. De 2018-2019 a 2021-2022, la plupart des
demandes individuelles concernaient des
enfants résidant dans une réserve. La

tendance sest inversée en 2022-2023.

7. Durant lexercice 2022-2023, les demandes
dans les réserves étaient principalement
associées aux déplacements médicaux, a
léducation et aux soutiens économiques.
Hors réserve, les demandes visaient
principalement les soutiens économiques

et 'éducation.

8. Depuis 2020-2021, la plupart des demandes

proviennent du Manitoba et de 'Ontario.

LAnnexe D explique la méthodologie employee
par UIFPD pour analyser les données de GCcas.
Cette méthodologie passe en revue les dif-
férentes perspectives appliquées pour trier et
comprendre les données, ainsi que les diverses
tentatives d’analyse faites a partir de la série
des données. On trouve a lAnnexe E d’autres
analyses des donnees de GCcas et une analyse
plus approfondie des dépenses globales liées

au principe de Jordan.

Les dépenses (demandées et approuvees) et
les nombres de demandes (approuvées et
refusées) ont augmenté au fil des exercices fi-
nanciers, et plus particulierement a compter de
2021-2022. Au cours de l'exercice 2023-2024,
les dépenses reliées au principe de Jordan
atteignaient quelque 1,8 G$ (Figure 1). (Voir le
Tableau 1 pour plus de détails sur lutilisation
des « lignes » pour compter les nombres de

demandes).
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FIGURE 1

Total des fonds demandés vs approuvés et nombre de lignes approuvées vs refusées, par exercice
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Source : Services aux Autochtones Canada (SAC).
Le nombre de demandes a considérablement approche en 2022 a influencé laugmentation
augmente entre les exercices 2021-2022 et du nombre de demandes. Les données ne sont
2022-2023 (hausse en pourcentage de 119 %) pas reliées aux mécanismes administratifs de

(Figure 2). Lapproche de « retour aux sources »® SAC (régles, évaluation et compréhension par le
a été introduite en 2022. LIFPD ne peut pas public du principe de Jordan).

vérifier si ou comment lapplication de cette

15 Lapproche de retour aux sources consiste a évaluer les demandes traitées en vertu du principe de Jordan par SAC en 2022.
Selon SAC, cette approche consistait a veiller « a ce que les familles des Premiéres Nations et des Inuit aient un accés simple

et rapide aux services et aux aides visant a améliorer le mieux-étre et le développement sain de leurs enfants. » (Services aux
Autochtones Canada, « Rapport sur les résultats ministériels 2022-2023 », Gouvernement du Canada, 2023, https:/www.sac-
isc.gc.ca/fra/1686152073720/1686152112459, p. 19), et a « s'assurer que le principe de Jordan est mis en ceuvre de maniére non
discriminatoire, qu’il est centré sur les besoins et lintérét supérieur de lenfant, qu’il est simple d’acces, opportun et qu’il minimise le
fardeau administratif pour les familles. » (Services aux Autochtones Canada, « 2023-2024 Le Programme de développement durable
a lhorizon 2030 et les Objectifs de développement durable des Nations Unies », Gouvernement du Canada, derniere mise a jour le

9 mars 2023, https://www.sac-isc.gc.ca/fra/1666291904593/1666291923094).
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FIGURE 2

Nombre total de lignes, par exercice
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Source : Services aux Autochtones Canada (SAC).

La majorité (plus de 90 %) des demandes concernent des individus, au fil des exercices financiers
(Figure 3).

FIGURE 3

Pourcentage de lignes, par ensemble de données et par exercice
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Source : Services aux Autochtones Canada (SAC).

D’un exercice a lautre, la plupart des demandes sont approuvées (Figure 4).
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FIGURE 4

Pourcentage de lignes, par décision finale et par exercice
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Source : Services aux Autochtones Canada (SAC).

Toutes demandes confondues, la plupart visent des montants inférieurs a 5 000 $. Cependant, la

majorité des demandes de groupe visent des montants supérieurs a 5 000 $. (Figure 5).

FIGURE 5

ié, par d de individuelle vs de groupe, par exercice
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Source : Services aux Autochtones Canada (SAC).
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De 2018-2019 a 2021-2022, il y avait davantage de demandes dans les réserves que de demandes

hors réserve. La tendance s'est inversée en 2022-2023 (Figure 6).
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FIGURE 6
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Au cours de lexercice 2022-2023, la plupart des demandes présentées dans les réserves étaient

lides aux déplacements médicaux. Hors réserve, les demandes étaient liées a 'éducation et aux
soutiens économiques (Figure 7).

FIGURE 7
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Pourcentage de demandes selon que l'enfant réside habituellement ou non dans la réserve, par catégorie de besoins de niveau 1 et par exercice
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Pour les exercices 2021-2022 et 2022-2023, la majorité des demandes provenaient de 'Ontario et
du Manitoba (Figure 8). En 2022-2023, 'Ontario a enregistré la majorité des demandes de groupe,

et le Manitoba la majorité des demandes individuelles.

Pourcentage de demandes par demande individuelle vs de groupe, par région et par exercice
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Source : Services aux Autochtones Canada (SAC).
Notes : 1) RA signifie Région de l'Atlantique. 2) RN signifie Région du Nord.
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Le Manitoba et 'Ontario affichaient les plus grandes proportions de demandes approuvees pour
Uexercice 2022-2023. La majorite des demandes refusees pour lexercice 2022-2023 provenaient

de 'Ontario.

FIGURE 9

Pourcentage des demandes par région, par décision finale et par exercice
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Laugmentation du nombre de demandes et répond le principe de Jordan ou des résultats
la hausse des depenses liees au principe de obtenus pour le bien-étre des enfants. Il faut
Jordan sont révélatrices de la demande. Le réaligner le principe de Jordan de maniere

probléme, c’est que la demande n’est pas saisie que sa structure, son cadre de reddition de
par rapport aux objectifs du principe de Jordan. comptes, son exécution et son financement
Le volume de données ne peut pas compenser soient alignés sur ses objectifs.

lincompréhension des besoins auxquels
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LA PERENNITE DU PRINCIPE DE JORDAN

En tant que principe de droit établi, le principe
de Jordan est un appel a laction qui incite
a améliorer la situation des enfants des

Premiéres Nations.

Le principe de Jordan vise a aider les enfants
des Premieres Nations a acceder aux services
sanitaires, sociaux et éducatifs dont ils

ont besoin, dans leurs propres contextes.

Ces contextes varient, et présentent des
difféerences marquées dans des domaines
comme ladequation du logement, le revenu
des meénages, la geographie, etc., aussi bien
parmi les Premieres Nations elles-mémes
qu’en regard des populations non autochtones
(voir LAnnexe F). Il s'agit d’un principe juridique
placé au sommet des programmes existants
pour les améliorer, souvent en sattaquant
aux differences de contexte. Pour améliorer
les programmes et services existants, il faut
combler les lacunes mises en évidence par le

principe de Jordan.

Le principe de Jordan doit procéder d’'une ap-
proche qui en raccorde la structure, le cadre
de reddition de comptes, la mise en ceuvre et

le financement (Figure 10).

Bien qu’il soit primordial de mettre
laccent sur les résultats, il faudra
egalement établir des paramétres,
c’est-a-dire des normes de mise en
ceuvre associées au principe de Jordan,
pour définir ladmissibilité et les axes

d’intervention.
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La structure influencera les modes d’execution
et les besoins de financement. La reddition de
comptes sera influencée par les modes d’exé-
cution ainsi que par les montants et les béné-
ficiaires des financements. Avec le temps, une
bonne reddition de comptes exige qu’on rajuste
la structure en fonction des resultats obtenus

pour les enfants.

Ces parametres pourraient inclure (‘acces indi-
viduel et de groupe au principe de Jordan, peu
importe le lieu de résidence d’un enfant des
Premieres Nations au Canada, pour les sout-
iens, produits et services sanitaires, sociaux et
éducatifs. En outre, on devrait considérer des

parametres opérationnels :

1. Segmenter les demandes individuelles et
les demandes de groupe. Elles concernent
deux types de besoins différents et doivent
étre évaluées et approuvées (ou refusées)
séparément. Cela implique létablisse-
ment de flux de financement et de critéres

d’évaluation distincts.

Les demandes individuelles concernent
généralement un enfant et son ou ses
besoins, ou un petit nombre d’enfants
appartenant a la méme unité familiale ou
famille élargie. Dans le cas d’une demande
individuelle, on peut définir le contexte de
lenfant, et confirmer a la fois le besoin et
sa cause profonde. Les demandes indivi-
duelles méritent leur propre flux d’évalua-
tion. Quant aux demandes de groupe, on y
recourt pour regler des enjeux dans divers-
es circonstances. Ainsi, on peut présenter

une demande de groupe pour permettre



a plusieurs enfants ayant le méme beso-

in, par exemple une aide a lapprentissage,
d’avoir acces a des services. Les demandes
de groupe ont également servi a mettre en
place des pratiques de coordination des
services dans certaines régions. De par leur
nature, on peut présenter des demandes de
groupe pour traiter des enjeux qui ne sont
pas quantifies de la méme maniére que les
demandes individuelles. Pour ces raisons,
les demandes individuelles et les de-
mandes de groupe devraient chacunes avoir
leurs propres criteres d’évaluation et d’ad-

missibilité, et des flux d’évaluation distincts.

Dans le cas des demandes urgentes, on
pourrait faire une distinction entre les situ-
ations qui mettent la vie en danger et celles
qui changent la vie, afin d’accélérer le pro-
cessus d’evaluation. Un coordonnateur de

services ou une personne désignée au point

FIGURE 10

de réception des demandes pourrait étre
chargé de déterminer la nature de l'urgence,
en se basant sur une lettre de recomman-

dation pertinente.

Dans une évaluation de la définition

d’« urgence », l'élément commun a éte la
compression du temps de réaction ou de
prise de décision. Les demandes urgentes
ne visent nécessairement des situations qui
mettent la vie en danger. LIFPD propose a
lAnnexe G un arbre décisionnel pour trier
les demandes urgentes. Dans ce modeéle,
lurgence est évaluee selon que la situation
met la vie en danger ou peut changer la
vie. Si la vie est menacée, une intervention
immeédiate est requise. Si la situation

peut changer la vie, on applique une
comparabilité avec les normes provinciales/

territoriales, avec légalité reelle, etc.

Structure

* Regles, incitations et
principes (politique,
cadre juridique)

« P. ex. loi, fonds, etc.

* Mise en ceuvre et
administration

* P. ex. approche
nationale commune,
diversité régionale, etc.

?

——————————————— g Financement

« Allocation des ressources
* Niveaux/montants

Reddition de comptes

» Résultats, pour s’assurer
que les besoins des enfants
sont satisfaits

* P. ex. cadre commun de
collecte des données et de
rendement, délimitation des
responsabilités d’exécution
et de gouvernance
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Pour reconceptualiser le principe de Jordan en
vue d’élaborer une solution pour les enfants
des Premieres Nations, on peut cerner et
combattre les causes profondes des besoins
au lieu de combler indéfiniment les lacunes.
Avec le temps, le principe de Jordan devrait
contribuer a combler en permanence les
lacunes en identifiant les domaines ou les
besoins sont uniformes (idéalement, de
maniere que le nombre d’interventions diminue
constamment grace a lamélioration de la

situation de lenfant).

STRUCTURE

Définir une structure pour le principe de Jordan
signifie clarifier les régles et la politique qui en
régissent la mise en ceuvre, le financement et
le rendement. Regle de droit, le principe de
Jordan n’est pas assorti d’une structure établie
qui en guide lapplication. Son fonctionnement
dépend de décisions administratives, ce qui le

rend vulnérable a ces décisions.

Normalement, les secteurs d’activité fédéraux

comportent trois éléments directeurs :

Un énoncé d’orientation (quel enjeu est

traité) : la finalité/lintention de lactivité.

Une structure (comment lenjeu sera traité) :

cadres juridique, réglementaire et financier.

Le rendement (avec quel résultat) :

évaluation de lactivité.

Ces éléments sont interreliés. Un énoncé
d’orientation, qui présente le probleme a
résoudre ou lenjeu a traiter, guide la structure
(qui eclaire lexeécution et le financement)
ainsi que la surveillance du rendement, qui
sert a pister le changement et a définir quand

lobjectif a été atteint. Les éléments directeurs
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sont des repéeres utiles pour la mise en ceuvre
d’un programme ou d’une regle federale

comme le principe de Jordan.

Le site Web de SAC contient des
énonces, des lignes directrices et des
regles visant le principe de Jordan.

Il manque toutefois un énonceé
d’orientation clair qui guide et qui
raccorde la structure, la mise en ceuvre,
le cadre de reddition de comptes et le

financement du principe de Jordan.



TABLEAU 2

QUEL EST LE PROBLEME
QUE LE PRINCIPE DE
JORDAN TENTE DE
RESOUDRE?

QUEL EST L’OBJECTIF DU
PRINCIPE DE JORDAN?

COMMENT ENTENDAIT-ON
ATTEINDRE L’OBJECTIF DU
PRINCIPE DE JORDAN?

QUELS RESULTATS LE
PRINCIPE DE JORDAN
A-T-IL ENGENDRES?

EST-CE QU’IL Y A DES
LACUNES DANS LES
CADRES STRATEGIQUES
ET JURIDIQUES MIS EN
PLACE POUR ATTEINDRE
L’OBJECTIF VISE?

Linégalité dans la fourniture des services sociaux, éducatifs et sanitaires aux
enfants des Premiéres Nations qui découle d’enjeux de compétence propres
aux enfants des Premieres Nations, et la discrimination qui existe dans

la conception, lapplication et le fonctionnement des services sanitaires,
educatifs et sociaux fournis aux enfants des Premieres Nations.

Assurer aux enfants des Premiéres Nations l'acces aux services sanitaires,
éducatifs et sociaux dans une optique d’égalité réelle, en leur donnant
acces a des services sanitaires, éducatifs et sociaux, y compris aux services
qui excedent « la norme en matiére de soins ».

Au départ, le principe de Jordan visait a appliquer une optique de « priorité
a lenfant » lorsqu’un conflit de compétence aurait retardé ou refusé la
prestation de services a un enfant des Premiéres Nations — de maniere a
esquiver tout conflit pour privilégier la prestation de services. Cependant,
sous limpulsion de la référence a Uegalité reelle, la portée du principe de
Jordan s’est élargie pour tenter d’éliminer tous les obstacles a léquité en
matiere de services sociaux et sanitaires pour les enfants des Premieres
Nations, et/ou pour assurer une égalité dans la prestation de ces services.

Les résultats sont indéterminés pour SAC. Les enfants et les familles

des Premieres Nations bénéficient du principe de Jordan. Cependant,

les informations publiques actuellement disponibles ne permettent pas
de déterminer de maniére le moindrement significative les résultats du
principe de Jordan. Les informations fournies par SAC sur les résultats du
principe de Jordan se rapportent aux extrants, et ne représentent pas de
véritables résultats. Sans une prise en compte du contexte ou du point
de départ de lenfant et des impacts sur lenfant post-intervention, il est
actuellement impossible de qualifier les résultats produits par le principe
de Jordan.

Oui. En tant que principe juridique, le principe de Jordan est mis en
ceuvre au moyen de décisions administratives. Ce n’est pas une loi

ni un programme. C’est un principe juridique qu’un gouvernement a
décidé d’appliquer. Un autre gouvernement pourrait changer lapproche
administrative du principe de Jordan en élargissant, en diminuant ou en
restreignant lacces au principe de Jordan.

LA PERENNITE DU PRINCIPE DE JORDAN
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Les orientations du principe de Jordan ont été
en bonne partie définies par des ordonnances
du TCDP. Ces ordonnances ont été interprétées
par SAC et par les ministéres qui lont précédé
afin d’opérationnaliser le principe de Jordan.
Le site Web de SAC contient des énoncés, des
lignes directrices et des regles visant le princi-
pe de Jordan. Il manque toutefois un énoncé
d’orientation clair qui guide et qui raccorde la
structure, la mise en ceuvre, le cadre de reddi-
tion de comptes et le financement du principe
de Jordan (Tableau 2).

Il faut établir un énoncé d’orientation
pour le principe de Jordan afin d’en

guider la structure et le rendement.

Un énonce d’orientation clair definit la finalite
de laction. Prenons comme exemple 'énoncé
de politique de péréquation gu’on trouve dans

la Lof constitutionnelle de 71982 :

Le Parlement et le gouvernement du
Canada prennent lengagement de principe
de faire des paiements de péréquation
propres a donner aux gouvernements
provinciaux des revenus suffisants pour les
mettre en mesure d’assurer les services
publics a un niveau de qualité et de fiscalite

sensiblement comparables®

A partir de cet énoncé, on a promulgué une
loi, on a créé un programme et on a offert un
financement par des transferts, avec révision

quinguennale obligatoire des conditions.

Le site web de SACY présente plusieurs regles
administratives relatives a l'acces, et des lignes
directrices sur le processus de demande.

Ces éléments ne constituent pas un énoncé
d’orientation. Ce qui se rapproche le plus d’'un
enonce d’orientation est le passage sur les
obligations d’égalité réelle conférées a SAC par

le principe de Jordan :

Conformément a la décision rendue le

26 mai 2017 par le Tribunal canadien

des droits de la personne (TCDP), le
gouvernement du Canada doit veiller a
legalite reelle en s'assurant que les services
offerts a lenfant sont adaptés sur le plan
culturel et en protégeant les intéréts

supérieurs de lenfant.

Cela oblige le Canada a fournir a tous les
enfants des Premieres Nations, vivant dans
une réserve ou hors réserve, de méme
gu’aux enfants autochtones vivant ordi-
nairement dans une réserve, les avantages,
meécanismes de soutien, programmes, biens
et services finances par le gouvernement
d’'une maniére et selon une norme qui tien-
nent compte de toutes les circonstances et
de tous leurs besoins particuliers, de fagon
a ce qu’ils soient sur un pied d’égalité avec

les enfants non autochtones’®

On peut supposer qu’il sagit la de 'énoncé
d’orientation guidant le principe de Jordan, bien
gue le site Web de SAC ne le précise pas. Le
contenu de cet énoncs, s'il était adopté, néces-
siterait son arrimage a un cadre de rendement
permettant d’évaluer le degré d’atteinte d’'une

égalité réelle. Un tel cadre n’existe pas. De plus,

16 Canada, Loi constitutionnelle de 1982, par. 36(2), https://laws-lois.justice.gc.ca/fra/const/TexteComplet.html.

17  Services aux Autochtones Canada, « Principe de Jordan ».

18  Services aux Autochtones Canada, « principe de Jordan : principe d’égalité réelle ».
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rien ne définit ce qu’est un acces égal a celui

des enfants non autochtones.

IL faut établir un énoncé d’orientation pour le
principe de Jordan afin d’en guider la struc-
ture et le rendement. Pour donner un point de
départ aux discussions a tenir avec le Groupe
de travail regional™ au sujet d’un cadre de ren-
dement, UIFPD soumet 'énoncé d’orientation

suivant :

Le principe de Jordan (ainsi nommé en
Uhonneur de Jordan River Anderson) est
une source de ressources d’urgence visant
& répondre aux besoins des enfants des
Premiéres Nations (ou qu’ils vivent au
Canada) qui ne sont pas comblés par les
programmes existants. Les aspects visés
comprennent les nécessités de la vie (loge-
ment, eau, nourriture, etc.), la santé (santé
physique, santé mentale et services connex-
es) et ’éducation (outils, soutiens spécial-

isés, etc.).

Les demandes présentées en vertu du
principe de Jordan seront évaluées de
maniere & assurer un traitement égal ou
une égalité réelle, en favorisant l'égalité

de points de départ entre les enfants

des Premieres Nations et les enfants non
autochtones. On tiendra compte de lintérét
de lenfant et d’'une approche adaptée &

la culture.

Le Groupe de travail régional n'était pas d’ac-
cord avec l'énoncé proposé par UIFPD, ni avec
la prémisse d’une discussion sur un énoncé
d’orientation, en affirmant qu’il appartient aux
dirigeants de se prononcer sur la question de
'énoncé d’orientation. Le Groupe de travail ré-

gional a plutdt proposé des déclarations d’ori-

entation et des considérations sur lesprit et

lintention du principe de Jordan :

1. Sattaquer aux causes profondes des
besoins et des lacunes dans les pro-
grammes et services existants, particu-
lierement en matiere de logement, de sante

et de services sociaux.

2. Reconnaitre et comprendre les demandes
dans leur contexte afin de parvenir a une
egalite réelle, puisque les besoins different

d’'un endroit a lautre.

3. Accéder aux services, aux soutiens et aux
produits a tout endroit et a tout moment

nécessaire.

4. Faire la distinction entre les besoins des

enfants et les souhaits des parents.

5. Donner aux familles les moyens de mettre

fin aux cycles de dépendance.

6. Etablir un processus de formation et
de renforcement des capacités des
Premiéres Nations par les Premiéres
Nations, afin d’habiliter ces dernieres
a tabler sur le savoir local dans les
communautés pour appuyer lapplication du

principe de Jordan.

Au vu des éléments communs contenus
dans les recommandations et déclarations du
Groupe de travail régional, ce dernier a propose

’énoncé sommaire suivant :

Le principe de Jordan est un don sacré de
Jordan River Anderson, visant & faire en
sorte que les enfants des Premieres Nations
disposent des soutiens, des services et des
produits nécessaires, peu importe endroit

ou le moment ou ils ont besoin.

19 On trouve a lAnnexe H les comptes rendus des trois ateliers du Groupe de travail régional.
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Le principe de Jordan garantit que l'on
s‘attaque aux causes profondes des besoins
et des lacunes dans les programmes et ser-
vices existants (jusqu’a ce que ces lacunes

puissent étre comblées en permanence).

Les enfants et les adolescents vivent dans
différents endroits. La quéte d’'une égalité
réelle exige que l'on reconnaisse le car-
actére particulier de leurs contextes dans
la prestation et laccessibilité des services,
soutiens et produits offerts en application

du principe de Jordan.

Pour mettre en ceuvre durablement le
principe de Jordan dans les différents
contextes culturels et linguistiques des
Premieres Nations, il sera essentiel de

faire appel aux talents locaux. La réussite
et la pérennité du principe de Jordan
passent nécessairement par une formation

donnée par les Premieres Nations pour

les Premieres Nations pour développer les

talents locaux.

Le contenu de cet énoncé d’orientation
permettra d’éclairer les regles régissant une
approche restructurée du principe de Jordan
et d’en guider la portee et les parametres

de fonctionnement.

Les grands programmes fédéraux basés sur la
demande (comme c’est le cas du principe de
Jordan) sont assortis de cadres stratégiques, ju-
ridiques et financiers clairs (Tableau 3). Ces élé-
ments sont souvent définis dans une loi, avec
un financement prévu dans la 0i.2° La structure
de ces grands programmes clarifie lacces et
ladmissibilité aux programmes, et établit les
parametres permettant d’établir les besoins de
financement et de prévoir les dépenses, com-
me c’est le cas pour lAssurance-emploi (AE)?

et la Sécurité de la vieillesse (SV)*.

20 Secrétariat du Conseil du Trésor du Canada, « Budget des dépenses 2024-2025, » Gouvernement du Canada, derniére mise

a jour le 12 juin 2024, https://www.canada.ca/fr/secretariat-conseil-tresor/services/depenses-prevues/plan-depenses-budget-

principal/2024-25-budget-depenses.html.

21  Bureau de lactuaire en chef, Rapport actuariel 2025 sur le taux de cotisation d'assurance-emploi, Bureau du surintendant des

institutions financiéres, publié le 13 septembre 2024, https://www.osfi-bsif.gc.ca/fr/bac/rapports-actuariels/rapport-

actuariel-2025-sur-taux-cotisation-dassurance-emploi.

22 Bureau de lactuaire en chef, 18e Rapport Actuariel sur le programme de la sécurité de la vieillesse au 31 décembre 2021, Bureau

du surintendant des institutions financieres, publié le 3 novembre 2023, https://www.osfi-bsif.gc.ca/fr/bac/rapports-actuariels/18e-

rapport-actuariel-sur-programnme-securite-vieillesse-au-31-decembre-2021.
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TABLEAU 3

EXEMPLES DE
FACTEURS QUI
INFLUENCENT LE
FINANCEMENT

PROBLEME A RESOUDRE/ENONCE
D’ORIENTATION

MODE DE

POLITIQUES FINANCEMENT

Principe de
Jordan

Sécurité de la
vieillesse (SV)

23 InfoBase du GC, « Infographie pour principe de Jordan et Ulnitiative : les enfants Inuits d’abord. »

« [...] un principe de l'enfant d’abord
visant a résoudre les conflits de
compétence qui empéchaient les
enfants des Premiéres Nations d’accéder
aux services gouvernementaux. [...] une
obligation légale [...] qui répond aux
besoins non satisfaits des enfants des
Premieres Nations, quel que soit leur lieu
de résidence au Canada. Cette initiative
axée sur la demande aide les familles a
accéder aux produits, aux services et aux
aides destinés aux enfants et aux jeunes
des Premieres Nations afin de répondre
a un large éventail de besoins sanitaires,
sociaux et éducatifs.»?

« Il vise a assurer un revenu minimum
aux alnés et a remplacer leur revenu a
la retraite. »**

Le gouvernement du
Canada évalue les
demandes et couvre
le colt des produits,
services et soutiens
approuveés.

Il n’existe pas de base

de référence ou de
facteurs définis pour
estimer la demande.

Chaque programme
de la SV (quatre en
tout) est assorti
d’un seuil de revenu
annuel net pour

le versement des
prestations et d’'un
maximum mensuel
pour le montant des
prestations.

’admissibilité aux

prestations est basée

sur des criteres (age,
revenu, etc.).?®

Peu clair (p. ex.,
comment les
besoins non
satisfaits sont-ils
quantifiés?)

Population de
plus de 65 ans
habitant au
Canada

Espérance de vie
Niveau de revenu

Inflation

24 InfoBase du GC, « Infographie pour Sécurité de la vieillesse », Gouvernement du Canada, consulté le 14 février 2025, https://
www.tbs-sct.canada.ca/ems-sgd/edb-bdd/index-fra.html#infographic/program/HRSD-BGNO1/intro.

25 Emploi et Développement Social Canada, « Montant des paiements de la Sécurité de la vieillesse », Gouvernement du Canada,

derniere modification le 1er octobre 2024, https:/www.canada.ca/fr/services/prestations/pensionspubliques/securite-vieillesse/

paiements.html#h2.2.
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EXEMPLES DE
FACTEURS QUI

PROBLEME A RESOUDRE/ENONCE MODE DE INFLUENCENT LE
POLITIQUES D’ORIENTATION FINANCEMENT FINANCEMENT
Assurance- « ...procurent aux travailleurs admissibles Les prestations - Population de
emploi (AE) un soutien financier temporaire pour d’AE correspondent plus de 15 ans
remplacer une partie du revenu d’emploi a 55 % des gains - Données du
perdu. »? hebdomadaires marché de la
moyens assurables?, main-d’ceuvre
avec un plafond par région
de 65 700 $ par an (participation,
(695 $ par semaine). choémage, travail
Diverses regles autonome, durée,
régissent la durée des etc)
prestations d’AE. - Gains et presta-
Les facteurs en jeu tions

comprennent les
gains, la saisonnalité
du travail, le taux de
chbémage régional,
etc. »®

26 InfoBase du GC, « Infographie pour Assurance-emploi », Gouvernement du Canada, consulté le 14 février 2025, https:/www.tbs-
sct.canada.ca/ems-sgd/edb-bdd/index-fra.html#infographic/program/HRSD-BGOO1/intro.

27  LAgence du revenu du Canada détermine en quoi consistent les gains assurables. Ils comprennent « la plupart des différents
types de revenus d’emploi, comme les salaires, les pourboires, les primes et les commissions. » Gouvernement du Canada, « Presta-
tions de lassurance-emploi pour les travailleurs autonomes, » derniére mise a jour le 2 mai 2025, https:/www.canada.ca/fr/services/
prestations/ae/assurance-emploi-sb-autonomes.html.

28 Gouvernement du Canada, « Assurance-emploi et prestations regulieres : Montant que vous pourriez recevoir », derniere mise a

jour le 31 decembre 2024, https:/www.canada.ca/fr/services/prestations/ae/assurance-emploi-reguliere/montant-prestation.html.
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Sous l'angle de la gestion des finances pub-
liques, le principe de Jordan mérite les mémes
parametres structurels que ceux dont bénéfi-
cient UAE et la SV, pour en assurer la pérennité.
Avec le principe de Jordan, on postulait que

la hausse des dépenses et ['élargissement de
lacces répondraient aux besoins des enfants
des Premieres Nations. La faille de cette ap-
proche est qu’elle rend le principe de Jordan
vulnérable aux décisions administratives?

(voir LAnnexe ). Le fait d’établir des regles, une
structure et un financement qui s‘arriment a
des données pertinentes (comme dans le cas
de lAE, de la SV et des autres programmes
importants) protege la pérennité du principe de
Jordan, pour qu’il puisse combler les besoins

des enfants des Premiéeres Nations.

Pour ce qui est de la structure du principe de
Jordan, il existe diverses options (Tableau 4)
qui peuvent convenir a des mécanismes
d’exécution différenciés. Ces options peuvent
étre combinées pour créer différentes
structures. Par exemple, lombud® et les
comités du modele de prise de décisions
administratives peuvent étre incorporés a
lorganisme de service spécial. Chague option
comporte des considérations politiques et
des vulnérabilités. Quelle que soit lapproche
choisie, il sera essentiel d’appliquer les
principes de reddition de comptes, de
pérennité du financement et de transparence
pour garantir le bien-étre des enfants. Dans
ce contexte, le statu quo est donc loption la

moins souhaitable au regard de ces principes.

LIFPD présente son analyse et les recommen-
dations de l'angle de la gestion des financ-

es publique sur la structure, la reddition de
comptes, la mise en ceuvre, le financement
pour le principe de Jordan. Le contenu de ce
rapport présente des options et considérations
pour les Premieres Nations et leur chefferie
pour la prise de décision sur lorientation future

du principe de Jordan.

Quelle que soit lapproche choisie, il
sera essentiel d’appliquer les principes
de reddition de comptes, de pérennité
du financement et de transparence
pour garantir le bien-étre des enfants.
Dans ce contexte, le statu quo est donc
loption la moins souhaitable au regard

de ces principes.

Quelle que soit la voie choisie par les Premiéres
Nations et leurs dirigeants, il faut prévoir la
collecte d’'informations par les Premiéres
Nations pour les Premieres Nations. Ce
type de donneées permet de contextualiser
lenvironnement (p. ex. logement, situations
d’urgence, etc.) des demandes de produits,
de soutiens ou de services effectuées pour
un enfant des Premieres Nations. C’est en
se basant sur lanalyse des différents points
de départ et des lacunes comblées par le
principe de Jordan qu’on peut promouvoir
légalité réelle en palliant les lacunes des

programmes existants. La collecte par les

29 Dans le cadre de ce travail, l'IFPD a commandé une analyse juridique de la sécurité juridique du principe de Jordan. Cette anal-

yse a révélé que la vulnérabilité du principe de Jordan résidait dans son administration, voir lAnnexe I.

30 Voir par exemple Naiomi Metallic, Hadley Friedland et Shelby Thomas, Doing Better for Indigenous Children and Families: A

Report on Jordan’s Principle Accountability Mechanisms (Société de soutien et Services aux Autochtones Canada, 2022), https:/

digitalcommons.schulichlaw.dal.ca/reports/15/.
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Premieres Nations de données appartenant
aux Premierers Nations peut servir d’assise a
un portrait national global des lacunes, des

changements et des améliorations.

Ce type de données recueillies par les
Premieres Nations a un impact avéré. Le
montant de 2 G$ consacré au logement des
Premieres Nations dans le budget 2022 a été
établi a partir des données des Premieres
Nations sur les besoins et les colts de
logement. Laccord de principe historique
sur les services a lenfance et a la famille
des Premieres Nations s‘appuyait sur des
données fournies par les Premieres Nations
et les agences de services a lenfance et a

la famille des Premiéres Nations d’'un peu
partout le Canada. Le principe de Jordan
meérite un traitement tout aussi complet des
données, pour éclairer la prise de décisions
sarrimant aux résultats pour les enfants des

Premiéres Nations.

Un membre du Groupe de travail
régional représentant les Territoires du
Nord-Ouest était fondamentalement
en désaccord avec le consensus du
groupe quant a la nécessite d’'un cadre
commun de collecte de données. A
ses yeux, les enfants des Premieres
Nations ont subi un profilage négatif
au fil des générations. Seul le Centre
de gouvernance de linformation des
Premieres Nations devrait pouvoir
collecter des données supplémentaires
reliées a leur contexte particulier.

Les recherches menées par les

Premieres Nations pour les Premieres

28 IFPD

Nations permettront d’aligner les
résultats sur les besoins des enfants. Le
membre du Groupe de travail régional a
également recommandé qu’on ait une
conversation plus approfondie sur la
guestion des « données communes »
avant d’entreprendre toute recherche

sur les enfants des Premieres Nations.

Les options présentées ci-dessous doivent
étre appréhendées dans une optique

de gouvernance des Premieres Nations.
Conformément a la résolution 60/2024 de
lAssemblée des Premieres Nations (APN), les
Premieres Nations-en-Assemblée examineront
les négociations et les décisions relatives a la
réforme du principe de Jordan et présenteront
leurs orientations a ce sujet au Comité exécutif
de lAPN et a la Commission des chefs pour
les enfants. Les Premieres Nations devraient
également définir leur objectif pour le principe
de Jordan et pour un cadre de rendement qui
s’y rattache. Ce cadre fera partie intégrante de
lorientation des efforts et de la mesure des
progrés effectués vers la concrétisation de
leur vision. LIFPD note qu’un Groupe de travail
régional a proposé des éléments pouvant faire

partie d’'un tel cadre (voir lAnnexe K).

La structure actuelle du principe de Jordan
repose sur des décisions administratives
(fondées sur les ordonnances du TCDP). Ces
décisions administratives prennent la forme
de lignes directrices et de directives qui
déterminent ladmissibilité au principe de

Jordan et quels sont les programmes, produits,



soutiens et services autorisés; toute cela a des
implications tant pour les administrateurs que

pour les bénéficiaires du principe de Jordan.

La souplesse administrative du principe de
Jordan permet d’apporter des changements
au moyen de décisions internes. Outre

les ordonnances du TCDP, il existe peu
d’outils (non judiciaires) pouvant guider les
décisions du gouvernement. Cela signifie
gu’un gouvernement peut élargir, restreindre
ou modifier laccés au principe de Jordan,
et ainsi en impacter le fonctionnement et

la mise en ceuvre. Comme conséguence,

le principe de Jordan est vulnérable aux

décisions administratives.

La souplesse d’application du principe de
Jordan a eu des avantages, par exemple en
permettant laffectation de ressources a dif-
férents types de services communautaires, de
fonctions de coordination, etc. Cela dit, une
telle flexibilité n'est pas viable. Les données
recueillies par SAC présentent de grandes
lacunes au sujet des résultats du principe de
Jordan. Toute initiative dont le rendement ne
peut étre démontré donne prise a des décisions
de financement défavorables. Le principe de

Jordan ne fait pas exception.

Une structure implique des regles qui créent
des incitations et guident le comportement
des acteurs d’un systéme. Pour structurer le
principe de Jordan, il existe différentes options.
Les options ci-dessous se répartissent en deux
groupes : les options législatives et les options
non legislatives. Les options structurelles

sont reliées aux éléments d’exécution, de
financement et de reddition de comptes (voir
Figure 10).

Malgré la diversitée des mécanismes,
une application uniforme du principe

de Jordan favoriserait Uefficacité de son
administration. Méme avec une diversité
d’approches, il est possible d’appliquer
une série de regles cohérentes pour
veiller a ce que tous les enfants des
Premieres Nations puissent bénéficier

d’un acces au principe de Jordan.

Les options structurelles qui s'offrent autorisent
divers modes d’exécution du principe de
Jordan. On sattend a ce qu’il continue d’y

avoir une diversité d’approches, a lintérieur

des régions et d’une région a lautre. Malgré

la diversité des mécanismes, une application
uniforme du principe de Jordan favoriserait
lefficacité de son administration. Méme avec
une diversité d’approches, il est possible
d’appliquer une série de régles cohérentes pour
veiller a ce que tous les enfants des Premiéres
Nations puissent bénéficier d’'un accés au

principe de Jordan.

Idéalement, le financement du principe de
Jordan se rattacherait a des facteurs de
demande en services sanitaires, éducatifs

et sociaux. Comme indiqué dans le présent
rapport, les informations disponibles sur les
facteurs qui déterminent la demande dans

le principe de Jordan ne suffisent pas pour
estimer les besoins financiers. La section

« Financement » propose diverses méthodes
d’estimation des co(ts. Idéalement, cependant,
le principe de Jordan serait traité sur le méme
pied que la SV et lAE, avec des parametres

clairs d’admissibilité et de financement.
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Les mécanismes de reddition de comptes,
par exemple la production de rapports,
devraient saligner sur le flux de ressources et
Uexécution. Leffort devrait étre dirigé par les
Premieres Nations pour les Premiéres Nations.
Autrement dit, le réle de SAC au sujet des
données serait défini par la structure révisée.
Le processus de rapport devrait également
correspondre aux politiques et directives
existantes du gouvernement du Canada sur
une saine gestion financiere, qui protegent
aussi bien le bailleur de fonds (le Canada) que
le bénéficiaire (la Premiere Nation ou lentité

responsable de lexécution).

Les dépenses fédérales sont visées par des
regles et des lignes directrices claires sur
la fonction de contréle et la reddition de

comptes :

1. La Politique du Conseil du Trésor sur les
paiements de transfert® exige que les
transferts soient assortis de contréles
appropriés, qu’ils soient efficaces et qu’ils
fassent lobjet d’'une surveillance adequate
et gu’ils répondent a lobjectif/lintention du

transfert.

2. La Directive sur les paiements de transfert®?,
section 6 (Gestion de trésorerie), définit la
marge de manceuvre dont disposent les
gestionnaires ministériels. Cependant, les

mécanismes de contribution sont assujettis

a des conditions et des regles claires.

Pour le principe de Jordan, il n’existe pas de
telles conditions définissant lengagement
avec les bénéficiaires de fonds (dans le

cas des paiements/remboursements). Au
vu de cette section de la directive, il serait
prudent que le gouvernement fedéral
conclue des accords particuliers avec des
organismes régionaux, comme le First
Nations Health Consortium (FNHC) en
Alberta, pour gu’ils versent les paiements
au titre du principe de Jordan dans le
cadre d’un accord de contribution. Cette
fagon de procéder permet de maintenir

les contréles au niveau local, la ou sont
effectuées les dépenses. Elle permettrait
également de respecter la section 7, voulant
gue lorganisation qui intervient dans la
subvention ou la contribution soit tenue de
produire des états financiers audités et des

rapports pertinents sur les dépenses.

3. On trouve dans le Cadre stratégique sur la

gestion de la conformité® des précisions
utiles sur les obligations et les conséquenc-
es. Ces informations sont importantes pour
définir pourquoi la fonction de contrdle est
nécessaire dans le cas des paiements de

transfert.

Le ministere des Anciens Combattants
chapeaute divers programmes de paiements

de transfert a des particuliers. Par exemple,

31 Secrétariat du Conseil du Trésor du Canada, « Politique sur les paiements de transfert », Gouvernement du Canada, derniere

mise a jour le 20 décembre 2024, https:/www.tbs-sct.canada.ca/pol/doc-fra.aspx?id=13525.

32  Secrétariat du Conseil du Trésor du Canada, « Ligne directrice concernant la Directive sur les paiements de transfert »,

Gouvernement du Canada, derniére mise a jour le 3 octobre 2024, https:/www.tbs-sct.canada.ca/pol/doc-fra.

aspx?id=19421&section=html.

33  Secrétariat du Conseil du Trésor du Canada, « Cadre stratégique sur la gestion de la conformité », Gouvernement du Canada,

derniére mise a jour le 27 ao(t 2010, https:/www.tbs-sct.canada.ca/pol/doc-fra.aspx?id=17151.
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le Programme des allocations de traitement®*
prévoit une évaluation par un médecin du
ministére et un Mmédecin traitant, ou un examen
médical pendant 'hospitalisation ou tout autre

traitement :

Des allocations de traitement peuvent
étre versées aux pensionnés admissibles
au cours de toute période ou un client
recoit des soins actifs en établissement
ou en consultation externe pour un

état indemniseé, lorsque ce traitement

est prescrit par un médecin traitant et
approuvé par un meédecin du Ministere

a titre de « soins actifs »; ou lorsqu’une
personne est hospitalisée pour subir un
examen médical a la demande du Tribunal
des anciens combattants (révision et appel).
Le PPT ne comporte pas des contributions

remboursables.®

Chaque transfert a des particuliers est soumis
a des conditions, des lignes directrices et des
critéres clairs qui sont conformes aux régles
de la fonction de contréle. On pourrait inclure
de tels parameétres dans la nouvelle structure
du principe de Jordan, ce qui en améliorerait le

fonctionnement.

Les différentes structures envisageables sac-
compagnent de consequences et d’'options
pour la mise en ceuvre du principe de Jordan.

Les options représentent des compromis qu’il

conviendra d’évaluer a laune des priorités des

Premieres Nations et de leurs dirigeants.

OPTIONS LEGISLATIVES

Les lois (textes législatifs approuvés par le
Parlement) fixent des regles de conduite®®
conformes a lesprit et a lintention de lenjeu
légifére. Voici les options législatives possibles

pour structurer le principe de Jordan :

1. Loi assortie d’'un programme de mise en
ceuvre. Exemple : la Loi sur la protection du

revenu agricole.

On pourrait adopter une loi prévoyant que
le principe de Jordan soit mis en ceuvre
par un programme fédéral. Ce programme
salignerait sur lesprit et lintention de la Lo,
et des reglements encadreraient l'acces au
principe de Jordan. Les crédits financiers
accordés au principe de Jordan (le pro-
gramme de mise en ceuvre de la loi) se-
raient votés chaque année. Au fil du temps,
si les facteurs déterminant la demande
pour le principe de Jordan se précisent,

on pourrait envisager de réviser la loi et
ses modalités de financement. Cependant,
appliquer une formule sans préciser les
sources de la demande risque de désaligner

les ressources et les besoins.

Exemple : La Loi sur la protection du revenu

agricole (LPRA)*" autorise le gouvernement

34 Anciens Combattants Canada, « Renseignements sur les programmes de paiements de transfert », Gouvernement du

Canada, derniere mise a jour le 24 mai 2024, https://www.yeterans.gc.ca/fr/propos-dacc/rapports-politiques-et-legislation/rapports-

ministeriels/plans-ministeriel/plan-ministeriel-2024-2025/tableaux-de-renseignements-supplementaires/renseignements-sur-les-

programmes-de-paiements-

de-transfert.

35 Anciens Combattants Canada, « Renseignements sur les programmes de paiements de transfert. »

36  Justice Canada, « La création de lois et de réglements », Gouvernement du Canada, derniére mise a jour le 21 juillet 2021,

https://www.justice.gc.ca/fra/lois-laws/index.ntml.

37 Canada, La Loi sur la protection du revenu agricole, (L.C. 1991, ch. 22), https://laws-lois.justice.gc.ca/fra/lois/f-3.3/.
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fédéral a conclure des ententes avec

les provinces pour protéger le revenu

des producteurs agricoles. A cette fin,
Agriculture et Agroalimentaire Canada
administre sous l'égide de la LPRA plusieurs
programmes, dont Agri-protection, Agri-
investissement et Agri-stabilité, dont
chacun comporte des objectifs et des
parameétres pour faire respecter la LPRA.
Les modalités de financement varient d’'un

programme a lautre.

Loi établissant une structure décisionnelle
administrative pour le principe de Jordan.

Exemple : le Tribunal de la sécurité sociale.

On pourrait établir une structure décision-
nelle administrative, qui écartarait SAC

de ladministration directe du principe de
Jordan. Un organisme national serait établi
par voie législative (voir TAnnexe J pour une
approche nationale et une approche hy-
bride incluant des structures décisionnelles
régionales). Les deux approches (nationale
et hybride) prévoient la mise en place d’'une
fonction d’'ombud. Selon sa formulation,

la structure décisionnelle administrative
pourrait relever d’un ministere existant,

par exemple SAC, et étre financée par ce
ministére. C’est la une pratique courante.
C'est le cas par exemple du Tribunal de la
sécurite sociale, qui fonctionne indépen-
damment du gouvernement mais regoit son
financement d’Emploi et Développement
social Canada (EDSC).

Exemple : Le Tribunal de la sécurité so-

ciale (TSS)®® est un tribunal administratif
indépendant qui rend des décisions sur

les appels relatifs a llassurance-emploi, au
Regime de pensions du Canada (RPC), aux
prestations du RPC, a la SV et au Supplé-
ment de revenu garanti. Bien qu’autonome
sur le plan opérationnel, le TSS est redev-
able au Parlement par lintermédiaire du
ministre de 'Emploi, du Développement de
la main-d’ceuvre et des Langues officielles
(le TSS est rattaché au portefeuille d’EDSC).
Les membres du TSS tranchent les appels
en se fondant sur les faits et le droit. Le
financement du TSS provient de sources
prévues dans la loi et reliées a son mandat
(Compte des opérations de [AE, Compte
des opérations du RPC et Trésor public pour

les questions relatives a la SV).

Loi établissant un fonds pour mettre a
disposition des ressources pour le principe
de Jordan. Exemple : le Fonds pour la lutte
contre la pollution par les hydrocarbures

causée par les navires® (le Fonds Navire).

Une loi prévoirait la création d’une structure
décisionnelle administrative pour le principe
de Jordan ou un programme approprié, en
prescrivant la constitution d’'un fonds pour
son fonctionnement. Une capitalisation
initiale serait requise. On pourrait
réapprovisionner le fonds en recouvrant

les colits des programmes, soutiens et
services financés par le fonds mais qui
auraient d0 l'étre par d’autres ministéres

ou ordres de gouvernement. La structure

38 Tribunal de la sécurité sociale du Canada, « Notre travail, notre équipe », Gouvernement du Canada, derniere mise a jour le

10 juillet 2024, https://www.sst-tss.gc.ca/fr/notre-travail-notre-equipe.

39 Indemnisation Navire et Rail Canada, « Fonds Navire », Gouvernement du Canada, consulté en avril 2025, https:/navire-rail.

gc.ca/navire.
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décisionnelle administrative fonctionnerait
indéependamment du gouvernement dans
son évaluation des demandes et serait
tenue de faire rapport annuellement au
Parlement par lintermédiaire d’un ministre
désigné, par exemple le ministre de SAC.

Si un programme était établi et financé par
un fonds, alors le programme rendrait des

comptes a SAC.

Exemple : Le Fonds Navire (établi en vertu
de la partie 7 de la Lo/ sur la responsabilité
en matiere maritime*°) offre une indem-
nisation aux parties touchées par la pol-
lution causée par les hydrocarbures dans
les eaux canadiennes. Il releve d’Indem-
nisation Navire et Rail Canada, un tribunal
administratif indépendant du gouvernement
fédéral. Le Fonds Navire rend des comptes
au Parlement par lintermediaire du ministre
des Transports. C’est un fonds d’indem-
nisation illimité, initialement financé par
limposition de redevances aux expéditeurs
de pétrole et maintenant alimenté par un
recouvrement des co(ts aupres des pol-
lueurs et laccumulation des interéts. Si
jamais le fonds ne suffisait pas a couvrir
les colts d’indemnisation, un financement
supplémentaire pourrait étre demandé

au gouvernement. Il existe également des
options pour réapprovisionner le fonds : (1)
recouvrer les colts aupres des pollueurs;
(2) rétablir limposition de redevances aux

expéditeurs de pétrole.

Toute modification ou abrogation des options
législatives nécessite laval du Parlement. En

principe, les options législatives offrent une sta-

bilité car tout changement nécessite du temps
et des débats parlementaires. Le gouvernement
propose un projet de loi qui représente sa
démarche pour résoudre un probléme ou

exprimer son engagement envers un objectif.

Toutefois, ladoption d’'une loi ne garantit pas le
financement. Si la loi adoptée comporte une
disposition de financement, alors la formule de
financement qui s’y rattache est réputée avoir
été approuvée par le Parlement. En revanche,
sil N’y a pas de disposition de financement,
alors tout financement relié a la mise en
ceuvre de la loi, par exemple au moyen d’un
programme, est assujetti au vote d’un crédit
parlementaire annuel. Laffectation annuelle

de crédits est Uoption la plus probable pour

le programme et la structure décisionnelle
administrative. Le fonds peut étre l'objet d’un
investissement ponctuel ou d’un calendrier
annuel d’'investissements prédéfini, qui peut
ensuite étre soumis a un vote annuel de crédits.
Limprécision des facteurs de demande pour

le principe de Jordan limite a la fois les esti-
mations de financement qui s’y rattachent et
la determination des formules pour une option

législative.

Advenant le choix d’'une option législative, on
sattend a ce que les modes de mise en ceuvre
du principe de Jordan demeurent diversifiés
d’une région a lautre. La loi ne devrait pas avoir
d’incidence sur les approches actuelles, par
exemple dans le cas des Premieres Nations

au Manitoba, ou dans le cas des organisations
régionales, comme le First Nations Health
Consortium en Alberta ou le Conseil des

Premieres Nations du Yukon. La loi permettra

40  Loi sur la responsabilité en matieére maritime, LC 2001, ch. 6, https:/laws-lois justice.gc.ca/fra/LoisAnnuelles/2001_6/

TexteComplet.html.
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vraisemblablement divers modes de mise en
ceuvre, en autant que les reégles communes

sont respectées.

Avec les options législatives pour la structure,
il serait puissant de fixer un seuil minimum

Ou une base de référence quant aux mesures
requises, pour défendre et pérenniser les ac-
quis. La loi est une source de regles auxquelles
on peut se référer dans un cadre judiciaire ou
de revendication. Méme si une loi clarifierait
Uesprit et lintention du principe de Jordan et
ses regles de mise en ceuvre, elle ne suffit pas
a elle seule a garantir lobtention d’un resultat.
Chacune des options législatives implique des
compromis en termes de délai d’exécution, de

complexité et de manceuvre politique.

La mise en place de structures décisionnelles
administratives pour le principe de Jordan
serait tres gourmande en temps et en
ressources. Il faudrait des années pour élaborer
et adopter une loi, puis ensuite établir les
entités opérationnelles. Il a fallu environ un an
pour établir le Tribunal de la sécurité sociale
depuis son annonce dans le budget de 2012
jusqu’a son entrée en fonction en 2013 (méme
s'il fusionnait des tribunaux administratifs
existants, c’est-a-dire des entités déja en
activité)®. La Commission de limmigration et
du statut de refugie (CISR) est issue de larrét
Singh de 1985 de la Cour supréme du Canada,
et est devenue opérationnelle en 1989.42 On
postule que la constitution d’'un fond serait plus

complexe que le financement d’une structure

décisionnelle administrative par des crédits

parlementaires annuels.

Parmi les options législatives, ladoption d’une
loi assortie d’'un programme serait la moins
complexe du point de vue administratif. La

loi prévoirait la création d’'un programme geré
par SAC. Le financement annuel transiterait
par SAC, qui serait tenu de faire rapport au
Parlement, comme il le fait actuellement pour
tous ses programmes. Méme si l'application
du principe de Jordan demeurerait sous la
responsabilité de SAC, une loi clarifierait

ses regles, son esprit et son intention afin
d’en guider la mise en ceuvre. Assortir un
programme a une loi rendrait le principe

de Jordan moins vulnérable aux décisions
administratives. Les regles associées au
principe de Jordan (telles que définies par la
loi) devraient étre respectees dans la mise en
ceuvre du programme du principe de Jordan.
Avec une loj, toute infraction peut clairement

étre définie et argumentée.

Depuis la réedaction du projet de loi
(accompagneé d’un argumentaire
stratégique) jusqu’a la définition

et a lobtention des autorisations
financieres et de gestion nécessaires a
son application, il faut du temps pour
formuler une option législative et la

mettre en ceuvre.

41 Emploi et Développement social Canada, « Examen du Tribunal de la sécurité sociale du Canada », Gouvernement du Canada,

derniere mise a jour le 19 avril 2022, https://www.canada.ca/fr/emploi-developpement-social/ministere/rapports/evaluations/revision-

tribunal-securite-sociale.html.

42 Voir Commission de limmigration et du statut de réfugié du Canada, « La Commission de limmigration et du statut de réfugie

du Canada célebre ses 30 ans », Gouvernement du Canada, derniere mise a jour le 22 mai 2019, https:/www.irb-cisr.gc.ca/fr/restez-

branches/Pages/cisr-30-ans.aspx.
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Toute option législative nécessiterait le soutien
politique du gouvernement et l'approbation du
Parlement. Depuis la rédaction du projet de loi
(accompagné d’un argumentaire stratégique)

jusqu’a la définition et a lobtention des autori-
sations financiéres et de gestion nécessaires a
son application, il faut du temps pour formuler

une option législative et la mettre en ceuvre.

Les options législatives pour réviser la struc-
ture du principe de Jordan représentent des
priorités différentes. Si on privilégie lautonomie
vis-a-vis de SAC, alors une structure deci-
sionnelle fonctionnant indépendamment de
SAC serait préférable. Sans parler de la mise

en place de la structure par voie législative,
lopérationnalisation de ses activités prendrait
des années. Une structure décisionnelle serait
établie par la loi, ses parameétres de fonctionne-

ment seraient définis, et son financement dé-

OPTIONS NON LEGISLATIVES

Le gouvernement fédéral peut recourir a des
options non législatives sans avoir a faire voter
une loi par le Parlement. Les modalités des

structures sont définies administrativement.

1. Organisme de service spécial au sein
d’un ministere existant, par exemple, la
Garde cétiére au sein du ministere des
Péches et des Océans. Les organismes
de services spéciaux (0SS)* sont des
unités établies au sein d’'un ministére qui
bénéficient d’une autonomie et d’'une
structure de redevabilité distincte dans
lexécution de leur mandat. Etablis par
une entente-cadre (entre le sous-ministre,

le ministre et le Conseil du Trésor), les

terminé. Ensuite, le ministere auquel la struc-
ture décisionnelle est rattachée entamerait le
processus de recrutement. Une fois cela final-
isé, la structure décisionnelle serait redevable

de la mise en ceuvre du principe de Jordan.

Si on on priorise plutdt la clarté des regles

du principe de Jordan pour en favoriser une
uniformité d’application, alors une loi assortie
d’un programme serait préférable. Cette option
serait mise en ceuvre plus rapidement qu’une
loi avec structure décisionnelle. Le programme
reléverait de SAC, mais son fonctionnement
beneficierait de regles définies par la loi. On
s'attend a ce qu’une loi relative au principe

de Jordan définisse les regles d’acces,
d’admissibilité et d’exécution, en prévoyant
une reddition de comptes afin de garantir
lobtention de résultats pour les enfants des

Premieres Nations.

OSS ne nécessitent pas de loi. Tout en
faisant partie d’un ministere existant, ils

ne constituent pas des entités juridiques
séparées, et leurs mandats sont distincts et

clairement définis.

Pour le principe de Jordan, on pourrait
etablir un OSS a légard de laquelle les
Premiéres Nations et SAC (en supposant
gu’il s'agisse du ministere hote) établiraient
des lignes directrices administratives et
feraient la collecte de données. Le finance-
ment alloué a 'OSS du principe de Jordan
serait inclus dans les niveaux de référence
ministériels, c’est-a-dire par le biais de

crédits annuels. Le financement de 'OSS du

43  Secrétariat du Conseil du Trésor du Canada, « Apergu des organisations et intéréts fédéraux », Gouvernement du Canada,

derniére mise a jour le 16 ao(t 2016, https:/www.canada.ca/fr/secretariat-conseil-tresor/services/etablissement-rapports-depenses/

inventaire-organisations-gouvernement/apercu-types-institutions-definitions.html.
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principe de Jordan pourrait bénéficier d’une
affectation a but spécial (ABS)*, pour éviter
toute réaffectation intraministérielle. Il se-
rait important de prévoir des exigences de
rapport distinctes pour étayer la reddition
de comptes (relativement a son mandat).
On pourrait créer un poste d’'ombud, qui
ferait rapport annuellement sur les résul-
tats a partir d’'un cadre de rendement défini
par les Premieres Nations pour le principe
de Jordan. Ce cadre, combinant des don-
nées au niveau des cas et des données
nationales, pourrait éclairer les domaines
de demande et leurs liens avec les secteurs
de programme fédéraux existants. Lombud
interagirait avec SAC pour assurer une saine
administration du principe de Jordan, con-

formément au mandat de 'OSS.

Exemple : La Garde cOtiere canadienne®
est un OSS du ministere des Péches et des
Océans. Son mandat, qui consiste a as-
surer la sécurité et laccessibilité des voies
navigables canadiennes, est défini dans

la Loi sur les océans de 1996 (par. 41(1)),
d’autres responsabilités étant définies dans
la Loi sur la marine marchande du Canada
de 2001 (par. 129(1) et (2)). La Garde cotiere
fait rapport sur ses résultats et ses activ-
ités chaque année par lintermédiaire du
ministere des Péches et des Oceéans. Le
Cadre de sOrete maritime*® lui confere une
plus grande latitude en matiére de gestion

et de finances.

2. Statu quo : Uapproche actuelle du principe
de Jordan repose sur des décisions ad-
ministratives. Les crédits du financement
sont votés annuellement. Il n’existe au-
cun mécanisme de reddition de comptes
permettant de faire publiquement rapport
sur les résultats obtenus. Dans sa forme
actuelle, le principe de Jordan présente des
faiblesses systémiques qui en menacent la
pérennité.

Les options non législatives présentent

une plus grande commodité administrative

que les options législatives. La conclusion

d’un accord-cadre au sein d’'un ministére (par
lintermeédiaire du sous-ministre, du ministre
et du Conseil du Trésor) peut se faire sans
gu’on ait a suivre les processus parlementaires
souvent longs mais nécessaires a ladoption
d’une loi. La création d’'un OSS pourrait
constituer une étape vers la stabilisation

des activités du principe de Jordan avant

gu’on entreprenne de nouveaux ou d’autres

changements structurels. Par exemple,

on pourrait établir un OSS et entamer

ultérieurement la mise en place d’une loi.

Comme pour tout arrangement administratif,

les changements nécessiteraient moins de

procédures que par la voie législative, et aucune
regle (prévue dans la loi) n'encadrerait les

opérations.

44  Secrétariat du Conseil du Trésor du Canada, « Affectations », Gouvernement du Canada, derniere mise a jour le 3 janvier 2012,

https://www.tbs-sct.canada.ca/ems-sgd/ac-ca-fra.asp.

45  Garde cotiere canadienne, « Garde cétiere canadienne », Gouvernement du Canada, derniére mise a jour le ler avril 2025,

https:/www.ccg-gcc.ge.ca/index-fra.html.

46  Garde cotiere canadienne, Cadre de sécurité maritime, Gouvernement du Canada, derniere mise a jour le 26 juillet 2019, https:/

www.ccg-gee.ge.ca/publications/maritime-security-surete-maritime/framework-cadre/index-fra.html
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Les différentes options structurelles
présentées pour le principe de Jordan ne
s’excluent pas mutuellement. Par exemple,
on pourrait commencer a mettre en place une
loi aprés avoir créé un 0SS. Un ombud pour-
rait étre associé a plusieurs ou a la totalité des
options présentées. On pourrait appliquer une
ABS a la structure d’un programme (avec une
loi) ou a un OSS. Le fait de définir les priorités
en matiere de structure facilitera U'évaluation
des options et nous aidera a explorer les com-
binaisons d’options permettant de donner suite

efficacement aux priorités.

Indépendamment de la structure réformée
qu’on retiendra pour le principe de Jordan, il

faudra :

1. Clarifier la base de référence du principe de
Jordan et plafonner le financement (avec
des facteurs de progression) pour une péri-
ode de deux a trois ans jusqu’a ce que les
donneées recueillies au sujet du principe de
Jordan permettent de préciser les besoins

et le financement nécessaire.

2. Definir la structure réformée en ralliant le
consensus des praticiens et des parties.
Concrétiser le changement par une dé-

marche en deux volets :

a. Volet 1: Recueillir les données perti-
nentes (définies au point 1 ci-dessus)
afin de clarifier les besoins des enfants
des Premieres Nations a combler par
lentremise du principe de Jordan et le

financement nécessaire.

b. Volet 2 : S'appuyer sur les donnees
recueillies pour redéfinir les parametres
d’admissibilité au principe de Jordan.
Les données recueillies peuvent aider
a redefinir une base de référence, des
facteurs de progression applicables et
un cadre de rendement qui soient reliés
a lesprit et a lintention du principe de
Jordan.

REDDITION DE COMPTES

Le principe de Jordan aide les enfants en fais-
ant en sorte qu’ils aient acces aux soutiens et
aux services dont ils ont besoin au moment
ou ils en ont besoin. Le nombre de demandes
adressées en vertu du principe de Jordan n'a
cessé d'augmenter au fil des exercices finan-
ciers. Méme si le principe de Jordan dissimule
les lacunes d’autres secteurs de programmes
et services en offrant des ressources supplé-
mentaires ou en accélérant l'acces aux pro-
duits, soutiens ou services, on doit en clarifier
le fonctionnement et les impacts pour en

assurer la pérennité.

Le principe de Jordan est un principe
juridique dont le fonctionnement
dépend de décisions administratives
prises par le gouvernement. Un
changement administratif peut élargir,
diminuer ou restreindre lacces au
principe de Jordan. Tout programme ou
toute initiative dont le rendement ne
peut étre démontré préte le flanc a des
décisions devaforables d’ordre financier

ou administratif.
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MESURE ACTUELLE DU RENDEMENT DU
PRINCIPE DE JORDAN PAR SAC

SAC mesure le rendement du principe de
Jordan a laune d’un seul indicateur : en multi-
pliant le nombre de produits, de services et de
soutiens fournis par le nombre d’enfants con-
cernés (Figure 11). Pour cette raison, les rapports
actuels ne définissent ni le nombre de produits,
services et soutiens, ni le nombre d’enfants
individuels faisant des demandes. Cet indi-
cateur n'a aucune utilité pour évaluer l'égalite
réelle obtenue pour les enfants des Premieres
Nations. Sa seule utilité se limite a compter les
cas de fourniture de produits ou de services.

Cela pose un probleme.

’approche de SAC n’est pas conforme a la
Politique sur les résultats*” du gouvernement
du Canada, ni a la Politique sur les paiements
de transfert*®. Fondamentalement, la finalité de
ces politiques interdépendantes est de faire en
sorte que les dépenses publiques produisent
les résultats escomptés, avec une surveillance
et des contréles appropriés. Autrement dit,

il faut mesurer tous les intrants (c.-a-d. les
ressources), les extrants (c.-a-d. les activités de
programme) et les produits (c-a-d. les résultats)
pour comprendre le rendement du programme.
A lheure actuelle, SAC ne saisit que les intrants
(c-a-d. les sommes dépensees) et une vague

forme d’extrants (c.-a-d. les activités).

Pour cette raison, les rapports ne définissent ni le nombre d’éléments demandés ni le

nombre d’enfants individuels faisant des demandes. Cet indicateur n'a aucune utilité pour

évaluer égalité réelle obtenue pour les enfants des Premiéres Nations.

47  Secréetariat du Conseil du Trésor du Canada, « Politique sur les résultats », Gouvernement du Canada, derniere mise a jour le

8 septembre 2023, https:/www.tbs-sct.canada.ca/pol/doc-fra.aspx?id=31300. Voir les sections :

311. contribuer a une meilleure réalisation des résultats a 'échelle du gouvernement;

31.2 permettre une meilleure compréhension des résultats que le gouvernement cherche a atteindre et atteint ainsi que des

ressources utilisées pour y parvenir.

48  Secrétariat du Conseil du Trésor du Canada, « Politique sur les paiements de transfert ».

Voir les sections suivantes de la Politique sur les paiements de transfert :

4.2.2 Les programmes de paiements de transfert sont congus, mis en ceuvre et gérés de maniere a atteindre les résultats, a

contribuer aux résultats ministériels, a tenir compte des risques et a démontrer clairement loptimisation des ressources;

[..]

4.2.4 Les programmes de paiements de transfert sont accessibles, compréhensibles et utilisables par les demandeurs et

les bénéficiaires, y compris ce qui suit :

4.2.41 Les obligations administratives imposées aux demandeurs et aux bénéficiaires, qui sont nécessaires afin d’assurer un

contréle efficace, la transparence et la responsabilisation, sont proportionnelles au niveau de risques propres au programme, a la

valeur du financement et au profil de risques des demandeurs et des bénéficiaires;

4.2.4.2 Les demandeurs et les bénéficiaires sont mobilisés afin de favoriser des idées novatrices, des améliorations continuelles

et létablissement de relations équitables, transparentes et positives avec eux; [...].
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FIGURE 1

Résultats planifiés pour 2024-2025 |

Principe de Jordan et I'lnitiative : les enfants Inuits d'abord cherche a rencontrer 1 résultat en 2024-2025. Les progrés

tésultals seront mesurés au moyen de 1 indicateurs . L'évaluation du rendement par rapport & ces indicateurs fera lobjet d'un

rapport a lautomne 2025.

Filtrer les résultats

( Afficher tous )

Résultats

( Réduire tous )

¥ Les enfants des Premiéres Nations et les Inuils ont accés aux services et aux options de soutien

Indicateur

Date datteinte de la 0

Nombre des produits, services et aides approuvés pour les enfants des Premiéres Nations et Inuit

cible

Cible Cible & déterminer

Explication de la Comme est axée sur la d de et répond aux besoins des enfants des
cible Premiéres Nations, il niest pas possible d'établir une estimation stable des projections. A mesure que

les critéres dadmissibilité s'élargissent et quun plus grand nombre de Premiéres Nations prennent
connaissance du principe de Jordan, le nambre de produits, de mesures de soutien et de services
approuvés devrait augmenter & des taux qui ne peuvent étre prévus,

Lindicateur mesure le nombre total des produits, des services ou du soutien approuvés pour les
enfants inuits et des Premiéres Nations. Il s'agit d'un indicateur de facos aux services et des

sur

Nations.

des résultats pour les enfants inuits et des Premiéres

Le principe de Jordan et l'initiative Les enfants d’abord pour les Inuit gérent le financement a l'aide de
deux modéles : demandes individuelles et demandes collectives. Pour les demandes individuelles,
SAC considére quen acceptant une demande et en attribuant des fonds pour des produits, des
services ou du soutien, le financement se rend & la personne visée, Pour les demandes collectives, la
collecte de données est basée sur lestimation du nombre d'enfants qui seront servis, comme lindique
la proposition de demande. Les bénéficiaires du financement collectif peuvent également recueillir

peuvent étre inexactes ou incomplétes

tion, mais ces données ne sont pas structurées et

. Le nombre

la quantité de demand ées, multiplié par le

nombre d'enfants qui seralent bénéficiaires de ces produits, de ces services et de ce soutien.

Stratégie de mesure: Le systéme de gestion de cas suivant le principe de Jordan est foutll de collecte
de données pour le principe de Jordan et finitiative Les enfants d'abord pour les Inuit

Base de référence: 365,668 (2020-2021)

Cible de l'an dernier  Cible & déterminer

Les défis administratifs posés par le principe
de Jordan, depuis laccumulation des arriérés
dans louverture des demandes jusqu’a une
interprétation incohérente des regles en pas-
sant par labsence de mesure et de surveillance
des résultats, ne permettent pas d’atteindre

les objectifs des deux politiques fédérales.
L'administration du principe de Jordan a con-
stitué un probléme récurrent devant le TCDP.
De nombreuses motions de non-conformité
ont été soumises pour souligner linefficacité de

son administration et les difficultés rencontrées

par les personnes qui cherchent a se prévaloir
du principe de Jordan. Lapplication réactive du
principe de Jordan se traduit par un type d’ad-
ministration sans structure et sans données
suffisantes pour évaluer les résultats pour les
enfants. Bien gu’ils aient éteé clairement signalés
dans un audit interne du ministere en 20194,

ces enjeux n'ont toujours pas été résolus.

Pour pérenniser le principe de Jordan, il faut
gue son rendement soit mesurable et que
ses résultats soient clairement presentes
(Tableau 4).

49  Services aux Autochtones Canada, Audit de la mise en ceuvre du principe de Jordan, Gouvernement du Canada, derniére mise a
jour le 28 octobre 2020, https:/www.sac-isc.gc.ca/fra/1594378735468/1594378764255.
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TABLEAU 4

CE QUE NOUS SAVONS

Le principe de Jordan répond aux besoins.

CE QUE NOUS IGNORONS Les causes profondes des demandes formulées en vertu du principe de

Jordan... pourquoi les enfants ont-ils des besoins? Nous savons qu'’il existe
des inégalités, mais quelles sont-elles? Comment affectent-elles les

enfants?
POURQUOI C’EST Le principe de Jordan dissimule des lacunes présentes dans les secteurs de
IMPORTANT programme existants. Il est essentiel de comprendre les causes profondes

Le principe de Jordan est un principe
juridique dont le fonctionnement dépend

de décisions administratives prises par le
gouvernement. Un changement administratif
peut élargir, diminuer ou restreindre 'acces
au principe de Jordan. Tout programme

ou toute initiative dont le rendement ne
peut étre démontré préte le flanc a des
décisions dévaforables d’ordre financier ou

administratif.

Il N’y a aucun moyen de savoir si largent versé
en application du principe de Jordan considere
les lacunes dans légalité réelle. Il faudrait

pour cela établir un lien entre pourquoi le
financement a été demande, c’est-a-dire le

déficit a combler, et ce qui est advenu du bien-

étre de 'enfant ou du groupe apres la demande.

(Figure 12).
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des besoins pour prendre des décisions éclairées d’orientation et de
financement, de maniéere a promouvoir le bien-étre a long terme.

En appliquant une approche uniforme
de collecte de données centrees sur
lenfant, on pourra utiliser des données
plus pertinentes pour mesurer et
surveiller les besoins des enfants et
cerner les lacunes des programmes et

services existants.



FIGURE 12
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Les intrants et les extrants sont les
seuls renseignements disponibles sur
le principe de Jordan. Sans liens avec
le contexte et les résultats obtenus,
nous ne savons pas si le principe de

Jordan considére ’égalité réelle.

Source : Institut des finances publiques et de la démocratie (IFPD) (mise a jour d'IFPD, 2022).

Il manque des informations cruciales dans les
données saisies au sujet du principe de Jor-
dan, a savoir pourquoi les enfants invoquent ce
principe et ce qu'il advient d’eux apres linter-
vention. En appliqguant une approche uniforme
de collecte de données centrées sur l'enfant,
on pourra utiliser des données plus pertinen-
tes pour mesurer et surveiller les besoins des
enfants et cerner les lacunes des programmes

et services existants.

Comme la indiqué le Groupe de travail région-
al, la collecte de données devrait reposer sur
une démarche de cohérence et de décence.

En étant cohérent, on s'assure de collecter des
données régulieres et communes qui béné-
ficieront a tous les enfants en améliorant le
principe de Jordan et en repérant les lacunes
des programmes existants. Quant a la décence,
elle consiste a communiquer avec respect avec
les enfants et les familles, a éviter le dedouble-
ment des demandes et a appliquer les
principes de PCAP®.

A lheure actuelle, les données ne sont pas
collectées de maniere uniforme d’une région a
lautre. Méme si certaines Premiéres Nations ou
certaines régions recueillent de bonnes infor-
mations, la capacité d’analyse est limitée. Un
cadre commun de collecte de données, défi-
ni par les experts techniques du principe de
Jordan, contribuerait a standardiser laccés au

principe de Jordan et son administration.

Lincapacité de recueillir des données perti-
nentes d’une maniere uniforme préoccupait le
Groupe de travail régional. Cet enjeu se reflétait
également dans les études de cas, qui nous
apprenaient que les personnes chargées d’ap-
pliquer le principe de Jordan concevaient elles-
mémes leurs propres outils aussi bien de saisie
des données que d’évaluation du caractere
raisonnable des dépenses, lorsqu’il N’en existait
pas. Lextrait ci-dessous du compte rendu de la
réunion du Groupe de travail régional illustre les
inquiétudes entourant la collecte et lanalyse

des données :
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Les discussions ont fait ressortir une préoccupation majeure : les donneées nationales
actuelles sur le principe de Jordan sont essentiellement de nature administrative et ne
permettent pas de saisir les besoins complexes et particuliers des enfants des Premieres
Nations. Ces données ne refletent pas les réalités du terrain, ni les besoins spécifiques
des enfants, des familles et des communautés qui cherchent a se prévaloir du principe de

Jordan.

Pour combler lecart entre la réalite vecue d’'une communaute et les demandes adressees
en vertu du principe de Jordan, on a proposé que les Premieres Nations recueillent elles-
mémes les données locales qui les concernent, pour établir une base de référence du
bien-étre (en conformité avec les principes de PCAP®). Ces informations sur le bien-étre

au niveau communautaire pourraient aider a contextualiser les demandes adressées en
vertu du principe de Jordan. Cette approche mixte, combinant données communautaires et
donnees administratives, pourrait donner une vision plus globale des besoins et des défis

auxquels sont confrontés les enfants des Premieres Nations.

A léchelle régionale, les pratiques administratives de collecte de données présentent de

nombreux points communs, et quelques divergences (...).

On reconnalt avoir loccasion d’élaborer une série complete d’indicateurs permettant de
mettre a lessai les méthodes de collecte de données spécifiqguement applicables au
principe de Jordan. Le Groupe de travail a souligné limportance de lautonomie dans ces
processus, pour garantir que le contréle de linformation demeure entre les mains des Pre-

mieres Nations et des organisations qu’elles auront designees.
Pour relever ces défis, le Groupe de travail a établi plusieurs axes d’action :

1. Soutenir le renforcement des capacités pour la collecte de données : pour faire en sorte
que les Premieres Nations et leurs organisations soient correctement equipées pour
recueillir et analyser les donnees, il faut former les individus, utiliser les bons outils et

appliquer les bons processus.

2. Analyse des lacunes des programmes fédéraux existants : le principe de Jordan aide
beaucoup d’enfants, mais il couvre aussi les lacunes des programmes fédéeraux ex-

istants. Ces lacunes doivent étre identifiées et quantifiées.

3. Infrastructure de gestion des données : il serait extrémement utile que les activités de
collecte et d’analyse des données menées par les Premieres Nations pour lapplication
du principe de Jordan se fassent selon une approche cohérente. Une infrastructure
cohérente permettrait d’agréger les données d’'une maniere qui facilite lanalyse com-

parative et une déclaration transparente des données.



4. Deésagregation des donneées : le groupe de travail a demandé a Services aux Autochtones

Canada (SAC) de desagreger et de declarer les données par territoire (Territoires du

Nord-Ouest, Yukon, Nunavut), au lieu de les regrouper dans une catégorie globale.

On peut lire ici le compte rendu intégral de la deuxieme réunion.

Il est possible d’agréger et d’analyser les don-
néees a lechelle regionale et nationale, quand
les données sont recueillies de maniere uni-
forme et gu’elles sont pertinentes a la mise en

ceuvre du principe de Jordan.

Comme nous le comprenons, SAC applique le
processus suivant de collecte et d’analyse de

données :

1. Réception des demandes : données saisies
2. Examen : mesure recommandeée

3. Décision : confirmation/refus

4. Notification : communication de la décision
5. Paiement : versement au bénéficiaire

Au vu des arriérés signalés dans la lettre de
décembre 2024 adressée par SAC au TCDP,
nous croyons que la création d’'un formulaire
de demande commun et en ligne aiderait SAC
a alléger les pressions aux étapes de la récep-
tion des demandes et de l'examen. Le méme
formulaire aiderait les Premiéres Nations et les
autres entités appliquant le principe de Jordan
a saisir des donnees uniformes en vue de leur
analyse. Les données ainsi recueillies pourraient
mieux relier les extrants et les résultats sou-
haités. Au moment de la rédaction du présent
rapport, et comme le montrent les audits in-

ternes, SAC ne peut pas faire la démonstration

des résultats obtenus au sujet du principe de

Jordan.

A linterne, le principe de Jordan semble poser
a SAC un défi opérationnel et administratif.

Ce dont on a besoin, ce n'est pas d’effectifs
supplémentaires, mais de lignes directrices

et d'outils plus clairs pour gérer le principe

de Jordan. Il a fait lobjet d’'une mise en ceuvre
stratifiée, incohérente et décousue, pendant
gue SAC réagissait pour donner suite aux

jugements du TCDP.5°

Considérant ces défis internes, il faudrait que
le personnel de SAC responsable du principe
de Jordan dispose d’'une marge de manceu-
vre pour essayer d’améliorer les opérations, au
risque d’échouer initialement. Il serait possible
de mettre sur pied des projets pilotes avec de
grandes organisations des Premiéres Nations
qui appliquent le principe de Jordan et qui
ont la capacité de collaborer avec SAC. Ces
possibilités de recherche et d’apprentissage
des meilleures pratiques parmi les Premiéres
Nations et les autres fournisseurs concernés
devraient sous-tendre 'élaboration d’'une ap-
proche fondée sur les données probantes pour

modifier ladministration du principe de Jordan.

50 Services aux Autochtones Canada, « Audit de la mise en ceuvre du principe de Jordan. »
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Pour bonifier ladministration du principe de
Jordan a partir des constats de [IFPD, plusieurs

considérations doivent étre prises en compte :

1. Réformer le processus de réception des
demandes de SAC.

2. Investir dans la technologie pour mettre
sur pied une autre approche centrée sur
lenfant pour la réception et la gestion des

demandes.

3. Se concentrer sur l'enfant lors de la collecte
des données. Concretement, cela signifie
que les personnes chargées d’appliquer le
principe de Jordan au niveau local devraient
recueillir des données et partager avec SAC

les sous-ensembles de données pertinents.

Pour comprendre si la mise en ceuvre du
principe de Jordan respecte lesprit et linten-
tion du principe dégalité réelle, il sera essentiel
de placer lenfant au centre du processus de

collecte et d’analyse des donnees.
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Il faudra au moins trois ans pour rendre lap-
proche fonctionnelle. LCannée 1 sera consacrée
a lintroduction et a lapplication d’un cadre
commun de collecte de données. Les années
2 et 3 donneront lieu a la collecte et a lanalyse
des données. A la fin de lannée 3, on pourra
analyser les informations non pas pour definir
des résultats, mais pour définir une série initiale
de parametres devant éclairer le principe de
Jordan. A la lumiére de linformation récoltée
sur les lacunes qu’il comble ou sur les défail-
lances qu’il dissimule dans les programmes et
services connexes, il serait alors possible de

définir une approche pour combler ces lacunes.

Le Tableau 5 donne un apergu des informa-
tions de base concernant un enfant qui fait une
demande, et dont une grande partie pourrait
étre codée au moment de la réception des

demandes.



TABLEAU 5

NATURE DE LA DEMANDE

CONTEXTE

ANALYSE DES ECARTS

INTRANT

EXTRANT

Individuelle

De groupe

Ponctuelle

Continue/a long terme
Récurrente (intervalles variables)

Urgence : besoin urgent immédiat ou autre

Lieu : dans la réserve/hors réserve

Province/territoire et nom de la Premiére Nation ou de la ville/du village
Zone géographique (1-4)

Age de lenfant

Pauvrete/défavorisation, c.-a-d. besoin exprimé pour les nécessités de
base, le soutien du revenu, etc.

Facteurs de risque pour lenfant : santé physique, santé mentale,
environnement, etc.

Relation du demandeur avec 'enfant

Lettre de recommandation d’'un professionnel/autre

POURQUOQI lenfant demande une aide par le biais du principe de Jordan :
défavorisation/pauvreté, situation géographique, manque de services, non
financé par un autre programme, etc.

Est-ce que d’autres soutiens, services ou programmes ont eté sollicités
avant la demande? Pourquoi le soutien est-il demandé en vertu du princi-
pe de Jordan?

Date de la demande

Lieu de la réception de la demande
Article/service/soutien demandé
Colt

Lettre de soutien/recommmandation

Autres services/aiguillages effectues au moyen de la demande : service
provincial/territorial, programme fédéral, programme d’une Premiere
Nation ou d’une organisation, p. ex. comment dresser un budget ou faire
Uépicerie de fagcon saine

Evaluation de la demande

Montant versé vs montant demandé; article/service fourni par rapport a
larticle/service demande

Facteurs de risque a considerer pour le parent ou lenfant

Impact a court terme attendu sur lenfant (peut étre mieux exprimé sous
forme d’é¢noncé, par exemple « avec le produit X, lenfant... »)
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RESULTAT

Les informations issues d’une collecte
systématique de données pertinentes sur le
principe de Jordan peuvent servir a éclairer la
planification et les dépenses. Si on recueillait
les données présentées au Tableau 5 ou un
sous-ensemble de données similaires, on
pourrait s’en servir pour définir les besoins,
suivre les lacunes dans d’autres secteurs de
programme et formuler les parameétres d’acces
au principe de Jordan. Une telle uniformité
pourrait améliorer la planification et créer une
stabilité pour les personnes qui se prévalent
du principe de Jordan ou qui lappliquent. Les
lignes directrices établies et les modifications
effectuées jusqu’a présent lont été au coup par
coup, de maniere réactive. Le fait d’employer
des données pertinentes sur le principe de
Jordan pour en redéfinir le cours constituerait

un pas en avant vers la stabilité et la pérennité.

Tant que ces lacunes subsistent, il est
impossible d’evaluer les progres réalisés
vers légalité formelle ou réelle d’acces
aux services par le biais du principe

de Jordan. Un cadre de rendement
stratégique national est un élément
essentiel a la mise en place d’'une

pérennisation du principe de Jordan.
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Point de départ de lenfant (au moment de la demande) en regard du suivi
effectué a la cloture du dossier ou a un moment précis (une approche
possible consisterait a suivre un échantillon d’enfants se prévalant du
principe de Jordan pour évaluer les résultats au fil du temps)

Est-ce que lenfant ou sa famille a fait une autre demande?

Suite a lintervention, est-ce que lenfant a vu sa situation saméliorer ou il
n‘avait plus besoin de soutien supplémentaire?

A-t-on observé des lacunes dans d’autres domaines de services?

On pourrait relier un cadre de rendement a un
cadre commun de collecte des données. Le
Groupe de travail régional a défini une dé-
marche de saisie des données en deux volets,

pour étayer un cadre de rendement :

1. Informations au niveau du cas centrées sur

lenfant; et

2. Données au niveau de la communauté pour
saisir le contexte du milieu de vie de len-
fant, p. ex. adequation du logement, eau

potable, emploi, etc.

Un cadre de rendement est un outil de mesure
permettant de suivre les changements qui se
produisent par rapport a un objectif ou a un
résultat souhaité. Malgre toutes les informa-
tions recueillies sur le principe de Jordan, nous
ne savons toujours pas pourquoi les enfants
cherchent un soutien et ce qu’il advient d’eux a

la suite d’une intervention.

Tant que ces lacunes subsistent, il est impos-
sible d’évaluer les progres réalisés vers 'égalité
formelle ou réelle d’acces aux services par le
biais du principe de Jordan. Un cadre de rende-
ment stratégique national est un élément es-

sentiel a la pérennisation du principe de Jordan.

Le Groupe de travail régional a déterminé qu’un
tel cadre représente un outil important qui

permettra d’assurer 'égalité pour les enfants



des Premieres Nations et de définir les lacunes,
en vue d’améliorer les programmes et les
services. Du point de vue de la gestion des
finances publiques, les données probantes
générées par ce cadre pourraient contribuer

a soutenir le principe de Jordan en illustrant
ses résultats pour les enfants, en particulier
lorsqu’il s’agit de prendre des décisions sur les

dépenses.

En élaborant un cadre de rendement
stratégique national pour le principe de Jordan,

on pourrait :
1. Mesurer et suivre les besoins des enfants;

2. Repérer les lacunes des programmes et

services existants;
3. Demander des comptes au Canada;

4. Assurer lefficacité de la structure du prin-
cipe de Jordan, de sa mise en ceuvre et de

ses modes de financement;

5. Mesurer les progrées accomplis vers le re-
spect de lesprit et de lintention du principe

de Jordan.

Pour le Groupe de travail régional, le bien-étre
holistique représentait un principe directeur
du cadre de rendement stratégique national.
Durant ses délibérations, le Groupe de travail
regional a défini une série d’indicateurs
nationaux. Certains étaient des agregations de
données au niveau des cas, alors que d’autres
représentaient des indicateurs généraux au
niveau de la communauté qui pouvaient

étre établis a partir de sources d’information

publiques et autres.

Le Tableau 6 présente les indicateurs défi-

nis par le Groupe de travail régional, qui sont

regroupés par thémes. Le Groupe de travail
régional a demandé a lIFPD d’établir les indica-
teurs généraux au niveau de la communauté,
permettant de contextualiser les données
basées sur les cas (également indiqués au
Tableau 6). Pour opérationnaliser le cadre de
rendement, il faut établir des définitions pour
les indicateurs, les mesures et la saisie des
données. Les sources d'information compren-
nent les données au niveau des cas (agrégées),
les données du recensement, les données de
UEnquéte régionale sur la santé (ERS) et les
données de SAC.

élaboration et lopérationnalisation d’un cadre
de rendement stratégique prendront du temps.
Il est toutefois essentiel de le faire pour assurer
une reddition de comptes dans lapplication du
principe de Jordan. Pour cela, il faut veiller a ce
que la structure, la mise en ceuvre et le fi-

nancement répondent aux besoins des enfants.

Le contenu de lAnnexe K, qui explore les
indicateurs définis par le Groupe de travail
régional, est donné a titre indicatif. Les
Premieres Nations et leurs dirigeants devraient
en examiner et en réviser ce contenu pour
ladapter a une structure révisée et/ou

aux changements apportés dans le mode
d’execution et/ou de reddition de comptes.
Cette information devrait étre recueillie et
analysée par les Premieres Nations pour les
Premieres Nations. La plupart des Premieres
Nations ou des organisations mandatées par les
Premieres Nations auront besoin d’'un soutien
supplémentaire (personnel, outils, financement)
pour recueillir et analyser ces données ou des

données similaires.
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TABLEAU 6

CATEGORIE INDICATEURS

Education et pédagogie .

Taux de littératie en anglais et/ou en francgais

Taux de littératie en langues autochtones

Taux de numératie

Taux d’achevement de la scolarité primaire

Durée pour lachévement des études secondaires
Age 4 la diplomation du secondaire

Changement dans les résultats scolaires escomptés

Résultats post-diplomation pour les jeunes ayant des besoins complexes
ou particuliers

Soutien ou service pour développer une habileté ou un talent inhérent

Bien-étre familial .

Sentiment d’appartenance a la communauté
Stabilité de la structure familiale
Interaction avec les services a lenfance et a la famille

Enfants pris en charge qui se prévalent du principe de Jordan

Santé et bien-étre .

Possibilités récréatives autour de lenfant

Nombre de cas de soutiens et de services sanitaires exceptionnels

Resultats sanitaires au moins egaux ou supérieurs a ceux de la population
génerale

Services de santé conformes aux normes de la Loi canadienne sur la santé (au
mMinimum)

Nombre de demandes de soutien en santé mentale et/ou de soutien spirituel
(crise, maintien ou soins normaux/auto-administrés)

Nature des demandes .
et besoins définis .
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POURQUOI - Raison de laccés au principe de Jordan (cause(s) profonde(s))

Nombre de demandes intergénerationnelles présentees en vertu du principe de
Jordan, par exemple un parent adolescent qui se prévaut du principe de Jordan

Nature de la demande : ponctuelle; continue/long terme; récurrente

Nombre de cas d’enfants qui dépassent la limite d’age mais ont besoin d’un
soutien continu

Nombre de cas de navigations effectuées pour accéder au principe de Jordan
Nombre d’aiguillages vers des soutiens et services existants
Identification de la source de laiguillage, par exemple un ainé, un médecin, etc.

Le principe de Jordan a-t-il permis de satisfaire les besoins de lenfant?



CATEGORIE INDICATEURS

Bien-étre
communautaire

Cas de traumatisme communautaire
Savoir culturel

Acces au territoire

Acces aux ainés

Urgences communautaires ayant un impact sur le bien-étre

Accés et financement

Nombre d’organisations/de bénéficiaires non autochtones et non-Premieres
Nations recevant un financement en vertu du principe de Jordan

Hausses de frais documentées ou frais supplémentaires versés lors d’'un paie-
ment effectué en vertu du principe de Jordan

Détails sur les demandes et les montants des transferts effectués en applica-
tion du principe de Jordan

Indicateurs nationaux
généraux (proposés par
UIFPD)

Logements convenables

Logements ayant besoin de réparations

Sécurité alimentaire

Taux de consommation abusive de substances (alcool, drogues)
Acces a l'eau potable

Défavorisation (mesure du revenu, par rapport a la mesure du panier de
consommation pertinente)

Taux d’emploi
Taux de chémage
Niveau d’études le plus élevé atteint

Nombre de problemes de santé critiques (Remarque : selon les données de
UEnquéte régionale sur la santé)

Acces aux services de santé générale et de santé dentaire (Remarque : selon
les données de lEnquéte régionale sur la santé)

Taux d’acces a laide au revenu

Population par zone géographique
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MISE EN CEUVRE

L'administration du principe de Jordan par SAC
est traitée dans les sections Structure, Finance-
ment et Reddition de comptes du présent
document.®" Dans cette section, lanalyse se
concentrera sur la mise en ceuvre du principe
de Jordan par les praticiens dans les différentes

régions.

La mise en ceuvre du principe de Jordan
passe principalement par quatre grandes ap-

proches® :

1. Coordination des services : Les coordon-
nateurs de services des Premiéeres Nations
justifient les demandes et les soumettent
a SAC.

2. Administration par les Premiéres Nations :
Les Premiéres Nations acceptent et
approuvent les demandes présentées en
vertu du principe de Jordan (avec certaines

restrictions). Toute demande qui déborde

la portée du principe de Jordan ou qui est

refusée est renvoyée a SAC.

3. Administration par une organisation des
Premiéres Nations : Les organisations des
Premieres Nations justifient les demandes
et/ou acceptent et approuvent les

demandes.

4. Communication directe a SAC :
Les demandes d’aide sont soumises

directement a SAC.

En raison de la diversité des approches régio-
nales, une pratique autorisée dans une region
(p. ex. lutilisation de cartes de crédit prépayées,
de cartes-cadeaux ou de bons d’achat) n‘est
pas nécessairement admise partout ailleurs.
Lextrait suivant du résumé de la premiére
réunion du Groupe de travail regional illustre la

diversite des approches et regles d’exécution :

Des différences dans les approches, les intervenants et les regles vont donner des résultats

différents. Les participants ont fait part de la diversité des approches qu’ils appliquent pour

mettre en ceuvre le principe de Jordan. (...) Malgré le caractere creatif des approches et des

solutions énumeérées, il est clair que ce qui est autorisé dans une région (p. ex. cartes de

crédit prépayées, cartes-cadeaux, bons, etc.) ne l'est pas nécessairement dans les autres

régions. Il faut résoudre les différences dans les approches acceptées.

On a particulierement insisté sur limportance des relations avec les fonctionnaires

regionaux de SAC, plus précisement avec les points de contact. Comme dans toute

interaction, des relations positives peuvent favoriser la collaboration et la recherche de

51  Pour tenter de mapper la mise en ceuvre interne du principe de Jordan par SAC, lIFPD a préparé une carte de sa structure

interne, en se basant sur les meilleurs efforts (a laide d’informations publiquement accessibles). En outre, U'IFPD a préparé un

diagramme des politiques qui reflete la vision externe du fonctionnement du principe de Jordan. Voir lAnnexe L.

52 LIFPD a demandé des opinions juridiques sur les questions de responsabilité des Premieres Nations dans lapplication du

principe de Jordan. Les deux opinions et un résumé figurent a lAnnexe M. Le résumeé préparé par U'IFPD ne constitue pas un avis

juridique, ni une interprétation juridique. LIFPD invite les lecteurs a passer en revue ces opinions et a demander un avis juridique.
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solutions mutuellement profitables. Certaines régions ont souligné les points forts et les
avantages des relations de travail positives qu’elles entretiennent avec les fonctionnaires
régionaux de SAC. Un représentant régional a méme fait remarquer que ses vis-a-vis de SAC
prennent le temps de se renseigner sur les Premiéres Nations de sa région et organisent des
réeunions trimestrielles avec les Premieres Nations et leur organisme de soutien régional.
Ces interactions régulieres donnent loccasion d’échanger de linformation, de se renseigner
et de résoudre des problemes, ce qui favorise lobtention de meilleurs résultats pour la
region.

Les participants ont souligné limpact que peut avoir un fonctionnaire sur la gestion d’'une
demande d’application du principe. Si la demande ne peut étre approuveée au niveau ré-
gional, elle est acheminée a ladministration centrale ou elle aboutit dans la « bolte noire

de SAC », ce qui limite grandement linformation et les recours dont dispose le demandeur
jusqu’a la prise de décision. Dans certaines regions, les frequents changements de person-
nel nuisent a luniformité du processus décisionnel régional. Ce qui a été approuvé par un
fonctionnaire il y a quatre semaines peut étre refusé par un autre. C’est aux personnes qui
travaillent dans les Premieres Nations et qui leur viennent en aide qu’il incombe de plaider
pour la cohérence du processus décisionnel. La Société de soutien a l'enfance est fréque-
mment appelée a aider et a intervenir au niveau regional quand les reponses tardent a venir

ou quand une demande est refusee.

Les participants ont demandé une plus grande transparence et un meilleur partage de
linformation sur les processus régionaux de prise de décision et sur les paramétres déci-
sionnels, et ils souhaitent savoir si luniformité d’application du principe de Jordan fait lobjet
d’évaluations interréegionales. Ils suggerent que les fonctionnaires de SAC et les individus qui
travaillent dans les Premieres Nations et dans les organisations de soutien suivent tous la
méme formation, pour assurer la cohérence de linformation diffusée. Lors des discussions
sur lavenir du principe de Jordan, les participants ont souligné la nécessité d’établir des
normes et des objectifs nationaux, avec prise en charge et contréle de la mise en ceuvre au

niveau local afin d’atténuer les divergences régionales.

Consulter ici le résumé de la premiere réunion.
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De concert avec les Premieres Nations et des
organisations des Premiéeres Nations, UIFPD a
réalisé neuf études de cas sur la mise en ceuvre
du principe de Jordan (dont six ont été approu-
vées pour utilisation dans les rapports publics).
Les études de cas passent en revue différents
modes et approches d’exécution du principe
de Jordan. La diversité des mandats et des
activités fait ressortir la diversité des niveaux
de risque, d’expertise et de contrdles internes
nécessaires a la gestion des activités associées

au principe de Jordan.

De concert avec les Premiéres Nations
et des organisations des Premieres
Nations, UIFPD a réalisé neuf études de
cas sur la mise en ceuvre du principe de

Jordan.

Ces cas illustrent comment on a appliqué et
mis a profit le principe de Jordan pour combler
différents besoins. Prenons llexemple de la
Direction de l'éducation des Premiéres Nations
du Yukon (DEPNY), qui a élaboré une approche
globale au sujet de la prestation des soutiens
éducatifs pour les jeunes. Qu’il s'agisse de la
refonte des curriculums, de la désignation de
défenseurs des droits dans les écoles ou de
services professionnels spécialisés comme les
services psychologiques, la DEPNY sefforce de
« batir de meilleures communautés ». Elle a
défini sa propre approche et 'a concrétisée en
tirant parti du manque de structure et d’orien-
tation concernant le principe de Jordan. C’est
une arme a double tranchant. La DEPNY ap-
precie la flexibilité, mais cela signifie aussi que

les critéres et laccés au financement peu-
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vent changer et que les exigences de rapport
manquent d’uniformité, ce qui limite linforma-

tion sur létat des enfants (Annexe N1).

Les intervenants de premiere ligne qui ont as-
sisté a la conférence As We Gather de la Nation
Nishnawbe-Aski ont mis en evidence les défis
opérationnels inhérents au principe de Jordan
et ont proposé des améliorations a ce niveau.
Ils ont souligné 'étendue de leurs responsabil-
ités relatives au principe de Jordan, qui débor-

dent leurs fonctions officielles (Annexe N2).

Un coordonnateur de services a fait part de
son expérience concernant la formulation

de criteres pour la gestion des demandes
d’application du principe de Jordan. Il a dit
craindre que le principe de Jordan crée une
dépendance envers des solutions temporaires,
sans renforcer les capacités et la résilience des
familles. Selon le coordonnateur de services X,
retourner a lesprit et a lintention du principe de
Jordan signifie apporter un soutien significatif
aux enfants et aux familles en mettant l'accent
sur les besoins, en renforcant la résilience des
familles et en offrant des outils pour un bien-

étre durable (Annexe N3).

Une Premiére Nation autonome appliquant un
programme pilote a présenté les efforts qu’elle
effectue pour implanter une approche de mise
en ceuvre du principe de Jordan. Les efforts
gu’elle déploie pour servir ses citoyens se heu-
rtent a une gestion incohérente du principe de
Jordan par SAC (Annexe N4).

Le Conseil des Premiéres Nations du Yukon
(CPNY) a élaboré sa propre approche d’opéra-
tionnalisation du principe de Jordan. Avec un
processus de réception des demandes, un

suivi des dépenses et un systeme de gestion



des dossiers, le CPNY documente comment le
principe de Jordan sert a s‘attaquer aux causes
profondes des besoins. Le CPNY a élargi son
mandat sanitaire et social en s'appuyant sur
ses pratiques internes pour introduire, dans
la mise en ceuvre du principe de Jordan, les
parameétres nécessaires a la satisfaction des

besoins (Annexe Nb5).

Le Conseil tribal des Micmacs de la Cote-

Nord (CTMCN) a identifieé des lacunes dans les
besoins en programmes et en services pour
les enfants de ses sept Premiéres Nations.
Comme les programmes existants manquaient
de ressources et étaient trop rigides pour
répondre aux besoins, il s’est tourné vers le
principe de Jordan. En appliquant une approche
en deux volets, combinant coordination des
services et services cliniques, le CTMCN a pu
fournir les services essentiels aux enfants de
ses communautés. Son travail est toutefois
compliqué par une gestion non uniforme du
principe de Jordan par SAC. Uirrégularité de
cette gestion et des décisions nuit au travail du
CTMCN (Annexe NG).

La flexibilité administrative du principe
de Jordan a favorisé la mise au

point d’approches qui permettent de
répondre a des besoins divers. Cela dit,
la capacité des praticiens a continuer
de le faire demeure un sujet de
préoccupation constante, considérant la
variabilitée qui caractérise la gestion du

principe de Jordan par SAC.

’examen des différents modes de mise en
ceuvre dans les regions fait clairement res-
sortir limportance d’une diversité pour tenir
compte des différences de contextes. Cela

dit, il est également évident que les praticiens
mangquent de parametres et de criteres uni-
formes pour appliquer le principe de Jordan.
Souvent, ce sont les praticiens eux-mémes qui
ont établi des outils de collecte et d’évaluation
des données, lorsqu’il n’en existait pas. Leurs
approches sont également une réponse a la
diversité des dépenses et pratiques autorisées
dans les régions. La flexibilité administrative du
principe de Jordan a favorisé la mise au point
d’approches qui permettent de répondre a des
besoins divers. Cela dit, la capacité des prat-
iciens a continuer de le faire demeure un sujet
de préoccupation constante, considérant la
variabilité qui caractérise la gestion du principe
de Jordan par SAC.
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FINANCEMENT

Pour estimer les colts du principe de Jordan,

deux éléments sont essentiels :

1. La base de référence, c’est-a-dire un point
de départ. Il faut préciser comment définir
la base de référence et ce qu’elle comprend
(Tableau 8).

2. Les facteurs de progression, c’est-a-dire
les facteurs qui influencent ou modifient
les dépenses de base au fil du temps
(Tableau 9).

Généralement, lintroduction d’une
mesure axée sur la demande déclenche
une période de croissance suivie d’'une
stabilité. Cette stabilité provient de

la constance des conditions et de la
saturation de la population admissible.
Les dépenses du principe de Jordan ne

présentent pas ces caractéristiques.

FIGURE 13

Les dépenses associées au principe de Jordan
ont fortement crd au cours des trois derniéres
anneées financieres. Cela peut s’expliquer par
une modification de la demande, par une
modification des régles d’acces ou par une
combinaison de ces deux facteurs. La crois-
sance marquée et persistante du principe de
Jordan sur lensemble des années financiéres
est inhabituelle. Généralement, lintroduction
d’une mesure axée sur la demande declenche
une période de croissance suivie d’une stabil-
ité. Cette stabilité provient de la constance des
conditions et de la saturation de la population
admissible. Les dépenses du principe de Jordan

ne présentent pas ces caractéristiques.

Dépenses associées au principe de Jordan, par exercice
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Au Canada, d’autres programmes basés sur la
demande reposent sur des facteurs qui influen-
cent les dépenses et qui sont établis par la loi.
Bien gu’il soit basé sur la demande, le principe
de Jordan est traité difféeremment. Bien qu’il
constitue une régle de droit, il ne bénéficie pas
de la structure ni du mode de financement
défini de lAssurance-emploi (AE) ou de la Sécu-
rité de la vieillesse (SV). C’est la une vulnérabil-
ité—soulignée précédemment dans la section
Structure du présent document-a laquelle il

convient de remédier.

Au moment de la rédaction de ce document,
nous ne disposons pas, au sujet du princi-
pe de Jordan, de données récoltées d’une
maniére uniforme et suffisantes pour en
estimer les colits ascendants basés sur des
facteurs définis (lacunes des programmes ou
des services, besoins des enfants, etc.). Il n’y
a pas non plus de cohérence dans les mé-
canismes d’exécution et les facteurs de codt

qui permettraient d’inférer des estimations.

Considérant ces limites pour lestimation

des coUlts ascendants du principe de Jordan

et lestimation des colts de l'égalité réelle,
UIFPD propose d’estimer les colts du principe
de Jordan sur une base provisoire, jusqu’a

ce que le processus de saisie des données

soit suffisamment amélioré pour éclairer
adéquatement les parametres d’acces et les
co(its. La récolte de données non uniformes qui
ne se rattachent pas a lUesprit et a lintention du
principe de Jordan ne permet pas de relier les
données sur les dépenses aux besoins ou aux
autres sources de demande. Nous savons que
les depenses augmentent, mais nous ignorons
pourquoi, et nous ne disposons pas de données

appropriées pour en déchiffrer la cause.

Pour estimer les colts du principe de Jordan,
UIFPD propose plusieurs options pour 'étab-
lissement d’une base de réference et de fac-
teurs de progression. Il s'agit d’'une approche
provisoire, jusqu’a ce qu’'on dispose de meil-
leures informations (se rattachant a lesprit et a

lintention du principe de Jordan).
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TABLEAU 7

BASE DE

REFERENCE DESCRIPTION VALEUR ($)
Dépenses de Dépenses completes et définitives pour le principe de 1,8 G$
l’exercice 2023-2024 Jordan dans lexercice 2023-2024. Ces données refletent

(Base de référence 1) un statu quo des regles d’acces et une hausse marquee

des demandes et des dépenses.

Ecart de pauvreté La defavorisation/pauvrete est une cause profonde des 1,3 G$
2023-2024 besoins et des ecarts d’égalite reelle aux points de départ

(Base de référence 2) pour les enfants des Premieres Nations. Un écart de
pauvreté fondé sur le revenu pourrait servir de facteur

substitutif pour le principe de Jordan.

Pour estimer 'écart de pauvreté des Premiéres Nations,
UIFPD a utilise lestimation du revenu median des ménages
des Premiéres Nations (dans les réserves) utilisée dans

le recensement (2016%) et rajustée aux prix de 2023 ainsi
que lestimation par Statistique Canada d’'une mesure du
panier de consommation (MPC) (mesure officielle de la
pauvreté au Canada) pour les régions éloignées.

Pour calculer écart de pauvreté fondé sur le revenu, on
multiplie le nombre de ménages dans chaque Premiére
Nation par la différence entre d’'une part lestimation

du revenu médian des ménages apres impot selon le
Recensement de 2016 (aux prix de 2023), et d’autre part
les nouvelles MPC de Statistique Canada pour les régions
eloignees. On a ajusté les MPC pour les regions éloignées
de 2018 afin d’obtenir des estimations des MPC pour les
régions éloignées de 2023. Cet ajustement etait basé sur
le taux de changement de la MPC pour les communautés
ayant une population de moins de 30 000 habitants.

53 A la suite d’une consultation avec Statistique Canada, 'IFPD continuera d’utiliser dans son estimation des codts les données
du recensement de 2016 sur le revenu médian total des ménages avec rajustements pour linflation, car il considere que ces
données reflétent plus précisément (bien quimparfaitement) Uétat actuel des Premieres Nations.

Au vu des recensements de 2016 et de 2021, les revenus médians totaux des ménages ont considérablement augmenté chez les
Premiéeres Nations. Statistique Canada a également observé une hausse générale des revenus partout au Canada (voir Statistique
Canada, « Les prestations regues durant la pandémie amortissent les pertes des travailleurs a faible revenu et rétrécissent linégalités
du revenu — le revenu apres impo6t grimpe dans tout le Canada sauf en Alberta et a Terre-Neuve-et-Labrador », Gouvernement du
Canada, derniére mise a jour le 13 juillet 2022, https://www150.statcan.gc.ca/nl1/daily-quotidien/220713/dq220713d-fra.htm ).

A léchelle nationale, les programmes d’aide lors de la pandémie et les autres transferts directs aux particuliers, comme les hausses
de la prestation pour enfants, ont contribué a la croissance des revenus. Bien que chaque Premiere Nation soit différente et malgré
lunicité de leurs sources d’évolution des revenus, les programmes d’aide liés a la pandémie et les transferts directs étaient offerts

a léchelle nationale et ont probablement constitué un facteur important de la croissance des revenus observée chez les Premieres
Nations. De plus, Statistique Canada a signalé un changement dans les modalités de déclaration a lAgence du revenu du Canada
(ARC) avec lintroduction en 2019 du formulaire T90 pour les Premieres Nations, ce qui pourrait contribuer aux différences constatées

dans les comparaisons historiques, méme si on ignore lampleur et la direction des impacts.
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TABLEAU 8

TAUX DE
FACTEUR DE CROISSANCE
PROGRESSION DESCRIPTION (ARRONDI)
Taux de croissance Les dépenses liées au principe de Jordan ont connu 36 %
moyen des dépenses depuis cing ans une forte croissance qui pourrait se

(voir la Figure 13 pour
les dépenses totales
par exercice financier)

du principe de Jordan poursuivre si la structure ou les paramétres du principe

(Facteur de de Jordan demeurent inchangés. Lutilisation du taux

progression 1) de croissance moyen comme indice de croissance

représenterait un maintien de la croissance basé sur

la moyenne.
Taux de croissance Divers programmes féderaux salignent sur le Plan Spirit 1 %
moyen des Bear visant a combler les lacunes dans les services (voir le Tableau 9
programmes reliés au essentiels aux enfants des Premieres Nations. Si lon pour une agrégation
Plan Spirit Bear postule que le principe de Jordan reussit a combler les thématique des
(voir l'Annexe 0) lacunes dans ces secteurs de programmes, alors le taux

programmes associés

de croissance moyen des cing dernieres années observé

(Facteur de au Plan Spirit Bear)

progression 2) pour ce panier de programmes pourrait servir de facteur
de progression pour estimer la croissance des depenses

associées au principe de Jordan.
Remarques :

1. Cette estimation utilise des informations publiquement
disponibles sur InfoBase du GC. Puisque SAC a
considérablement modifié depuis cing ans la définition
de ses programmes dans InfoBase du GC, l'estimation
est indicative. Lutilisation de données internes plus
granulaires donnerait une estimation plus précise
de lévolution des dépenses dans les domaines qui
salignent sur le Plan Spirit Bear.

2. Les récentes augmentations importantes allouées au
programme des services a lenfance et a la famille
des Premieres Nations constituent une exception. Ce
programme est exclu en tant que valeur aberrante
du calcul de la croissance moyenne, tout comme les
dépenses liées au principe de Jordan.

3. Cettes estimation englobe les dépenses relatives aux
programmes pour les Premieres Nations dans les
réserves et hors réserve.

LA PERENNITE DU PRINCIPE DE JORDAN 57



TAUX DE

FACTEUR DE CROISSANCE
PROGRESSION DESCRIPTION (ARRONDI)
Croissance de la Certains grands programmes de transfert fédéraux, Divers
moyenne mobile comme le Transfert canadien en matiére de santé et la

(voir le Tableau 10

du PIB péréquation, font lobjet d’un facteur de progression égal pour le facteur de

a la croissance moyenne mobile du produit intérieur brut

(Facteur de progression par

(PIB) nominal pour lannée en cours et les deux années

progression 3) exercice financier)

précédentes. A laide des projections économiques de la
Mise a jour économique de lautomne 2024, il est possible
d’estimer les facteurs de progression en se fondant sur

la croissance du PIB nominal pour les cing prochaines
années.

TABLEAU 9

ESTIMATION DES DEPENSES RELIEES AU PLAN SPIRIT BEAR (MILLIONS $) PAR EXERCICE

2018-2019 2019-2020 2020-2021 2021-2022 2022-2023 2023-2024

Santé physique et santé 3437$ 3602 $ 4284 $ 4842 % 4840 $ 5324 %
mentale (a l'excl. des
infrastructures) (SAC)

Education (a l'excl. des 2370 $ 2390 $ 2440 $ 2650 $ 3020 % 3100 $
infrastructures) (SAC)

Infrastructures (y compris 2179 $ 2127 $ 2358 % 3001$ 5564 $ 3890 %
le logement, l'eau, la
santé, l'éducation) (SAC)

Aide au revenu (SAC) 1030 $ 983 $ 1220 $ 1300 $ 1320 % 1570 $
Gouvernance (SAC et 581% 1,273 $ 1527 % 1734 $ 1613 $ 756 $
RCAANC)

Aide a la gestion des 165 $ 241 $ 790 $ 668 $ 491 $ 595 $

situations d'urgence (SAC)

Initiative detransformation 2% 121$ 197 $ 176 $ 232 $ 285 $
de l'apprentissage et de la

garde des jeunes enfants

autochtones (EDSC)

Autres (SAC, RCAAND, 735 $ 658 $ 1192 $ 1,223 $ 898 $ 1127 $
EDSC et Justice)

Total 10 900 $ 11958 $ 14589 $ 16 253 $ 19018 $ 18 468 $
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TABLEAU 10

Valeur du
facteur de
progression
(%)

6,25 3,6

Les estimations effectuées avec la base de
référence 1 et la base de référence 2 varient en
fonction du facteur de progression appliqué

(Tableau 12). Le facteur de progression 3 produit

47 40 4]

les estimations les plus modestes, et les fac-
teurs 1 et 2 les estimations les plus élevées sur

lensemble des exercices (Figure 14 et Figure 15).

Pour assurer la pérennité du principe de Jordan, il faudrait définir une base de réference

et la plafonner au moyen de facteurs de progression raisonnables relies aux besoins des

enfants servis par le principe de Jordan.

TABLEAU 11

FINANCEMENT ESTIMATIF DU PRINCIPE DE JORDAN (MILLIARDS $)

Exercice 2023-2024 2024-2025 2025-2026 2026-2027 2027-2028 2028-2029
Base de Facteur de 1,8 2,45 3,32 4,52 6,14 8,34
référence 1 progression 1

Facteur de 1,8 2,00 2,23 2,48 2,75 3,06

progression 2

Facteur de 1,8 1,91 1,98 2,06 2,15 2,23

progression 3

Facteur de 1,3 1,77
progression 1

Base de
référence 2

Facteur de 1,3 1,45
progression 2

Facteur de 1,3 1,38
progression 3

2,40 3,26 4,43 6,03
1,61 1,79 1€ 2,21
1,43 1,49 1,55 1,61
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FIGURE 14

Financement estimatif de principe de Jordan (Base de référence 1), par exercise
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On ne distingue pas de facteurs de co(t clairs
dans le principe de Jordan. Aucune information
ne permet de relier la hausse des dépenses a
des facteurs de demande quantifiables. Nous
savons que les dépenses ont augmente, tout

comme le nombre de demandes. Pour assurer

la pérennité du principe de Jordan, il faudrait
définir une base de référence et la plafonner
au moyen de facteurs de progression raisonna-
bles reliés aux besoins des enfants servis par le

principe de Jordan.
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CONCLUSION

La structure du principe de Jordan, son
financement et son cadre de reddition de
comptes sont actuellement des sujets de
préoccupation sous langle des finances
publiques. Son administration et sa mise en
ceuvre posent des risques pour sa péerenniteé et
pour les enfants des Premieres Nations qu'il est

censé couvrir.

Le principe de Jordan aide les enfants en
faisant en sorte qu’ils aient accés aux soutiens
et aux services dont ils ont besoin au moment
ou ils en ont besoin. Le nombre de demandes
adressées en vertu du principe de Jordan

nN'a cessé d’augmenter au fil des exercices
financiers. Comme le principe de Jordan
dissimule les lacunes d’autres secteurs de
programmes et services, on doit en clarifier le
fonctionnement et les impacts pour en assurer

la pérennite.

La structure du principe de Jordan, son
financement et son cadre de reddition
de comptes sont actuellement des
sujets de préoccupation sous langle de
la gestion des finances publiques. Son
administration et sa mise en ceuvre
posent des risques pour sa pérennité et
pour les enfants des Premieres Nations

gu’il est censé couvrir.

Les données recueillies par SAC ne permet-
tent pas de déterminer les résultats obtenus
pour les enfants ou de cerner les lacunes des
programmes qui s’y rattachent. A la lumiére de

ces informations, il est impossible de savoir si
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le principe de Jordan est administré et financé
d’une maniere efficace qui répond aux beso-
ins des enfants. A cause d’une non-définition

et d'une documentation insuffisante de ses
réalisations, le principe de Jordan préte le flanc,
comme tout autre programme, a des décisions

de financement défavorables.

Pour pérenniser le principe de Jordan, on
doit se donner la possibilité d’en démontrer
les résultats et la valeur pour les enfants
des Premiéres Nations. A cette fin, il faut

en clarifier ladministration, le financer
adéquatement, en documenter le rendement

et en uniformiser la mise en ceuvre.

RECOMMANDATIONS SUR LA VOIE
A SUIVRE
1. Définir et adopter une autre structure

pour le principe de Jordan

Le principe de Jordan est une régle de droit
dont le fonctionnement dépend de décisions
administratives. Il mérite d’étre encadré par
les mémes parameétres structurels qui visent
les autres grands programmes basés sur la
demande au Canada, comme [Assurance-
emploi ou la Sécurité de la vieillesse.
Diverses options permettraient de structurer
le principe de Jordan de maniere telle a
mieux en pérenniser le fonctionnement

et 0 mieux en arrimer le financement aux

besoins des enfants des Premiéres Nations.
2. Transitionner vers la structure réformée

Une fois qu’aura été définie la structure
réformée du principe de Jordan, il conviend-
rait d’adopter une approche en deux temps

pOouUr sQ mise en ceuvre sur trois ans.



Volet 1 : Adopter un nouveau cadre de col-
lecte de données. Volet 2 : Exploiter les don-
nées récueillies dans les années 2 et 3 pour
définir les parametres et le financement du

principe de Jordan.

Rallier un consensus parmi les praticiens
et les parties afin de clarifier 'énoncé
d’orientation du principe de Jordan et ses

modalités de mise en ceuvre

Le site Internet de SAC contient plusieurs
eénonces, lignes directrices et regles se
rapportant au principe de Jordan. Ce qui
manque, toutefois, c’est un énoncé d’orien-
tation clair qui guide et raccorde la struc-
ture, la mise en ceuvre, le cadre de reddition
de comptes et le financement du principe
de Jordan. Le contenu d’un tel énoncé
d’orientation permettra d’éclairer les régles
régissant une approche restructurée du
principe de Jordan et d’en guider la portée

et les paramétres de fonctionnement.

Définir et appliquer un cadre de

rendement

Malgré toutes les informations recueillies
sur le principe de Jordan, nous ignorons
toujours la ou les raisons pour lesquelles
les enfants demandent de laide et ce quiil
advient d’eux & la suite d’'une interven-
tion. En raison de ces lacunes, il nexiste
aucun moyen d’évaluer les progres réalisés
vers [égalité formelle ou réelle gréce au
principe de Jordan. Pour pérenniser le prin-
cipe de Jordan, il faut que son rendement
soit mesurable et que ses résultats soient
documentés. La pérennisation du principe
de Jordan passe par la mise en place d’un

cadre de rendement stratégique national.

Définir et appliquer un cadre national
de collecte de données qui soit aligné
sur lesprit et lintention du principe de

Jordan

Les données relatives au principe de Jordan
devraient étre recueillies localement, de
maniere uniforme et avec décence. Le

fait d’'uniformiser la collecte de données
centrées sur l'enfant permettra de réunir des
données plus pertinentes qui pourront servir
¢ la fois & mesurer et a suivre les besoins
des enfants, et o détecter les lacunes des

programmes et services existants.

Stabiliser le financement pour une

période de transition de trois ans

Pour estimer les colts du principe de Jor-
dan, il est essentiel de disposer d’une base
de référence et de facteurs de progres-
sion. Les informations disponibles ne per-
mettent pas d’estimer un colt ascendant
basé sur les facteurs définis. L'IFPD propose
d’estimer sur une base provisoire le colt du
principe de Jordan, jusqu’a ce que les méth-
odes de collecte de données soient suff-
isamment améliorées pour éclairer adéqua-

tement les parametres et les codts d’'acces.

Maintenir en place le Groupe de

travail régional

Soutenir le Groupe de travail régional (formé
de praticiens) pour qu’il puisse continuer

a se reunir afin de contribuer a la réforme
et la mise en ceuvre du principe de Jordan
et de superviser ce processus. Les contri-
butions du Groupe de travail régional se

refletent tout au long du présent rapport.
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Realizing Substantive Equality Through Jordan’s Principle

ADDENDUM

Submitted to IFSD by Faisal A. Bhabha
April 29, 2025

Introduction

One year after submitting my report, Realizing Substantive Equality Through Jordan’s Principle,
you reached out to solicit a follow-up report addressing two specific questions:

1. How should the CHRT’s orders on substantive equality in Jordan’s Principle be interpreted
for implementation?; and
2. How have the courts interpreted substantive equality?

I am pleased to present my findings in response to these questions below.

Q1: How should the CHRT’s orders on substantive equality in Jordan’s Principle be
interpreted for implementation?

In the 2016 merits decision, the CHRT ruled that the purpose of the CHRT is to give effect to the
goal of equality, which Canadian jurisprudence defines as substantive equality. The Tribunal
articulates what a substantive equality analysis to the question of whether the provision of child
and family services on reserve meets the equality standard:

In providing the benefit of the FNCFS Program and the other related
provincial/territorial agreements, AANDC is obliged to ensure that its involvement in
the provision of child and family services does not perpetuate the historical
disadvantages endured by Aboriginal peoples. If AANDC’s conduct widens the gap
between First Nations and the rest of Canadian society rather than narrowing it, then
it is discriminatory.!

The CHRT goes on to summarize key international legal instruments, and concludes:

The international instruments and treaty monitoring bodies referred to above view

equality to be substantive and not merely formal. Consequently, they consider that
specific measures, including of a budgetary nature, are often required in order to
achieve substantive equality. These international legal instruments also reinforce the
need for due attention to be paid to the unique situation and needs of children and First

! First Nations Child and Family Caring Society of Canada et al. v. Attorney General of Canada (for the Minister of
Indian and Northern Affairs Canada), 2016 CHRT 2 [“Caring Society”] at para 403 [emphasis added].



Nations people, especially the combination of those two vulnerable groups: First
Nations children.?

Cases decided at the first instance by tribunals and courts rarely set binding legal precedents that
apply broadly. They cannot be expected to clear up general legal questions or provide a systemic
remedy for a problem of poor institutional design. Where cases are appealed and upheld at multiple
levels, general legal principles are engaged. Through appellate litigation, enforceable standards
may emerge, which can have system-wide impact, prompt policy reform, or attract legislative
attention. Systemic change rarely comes through cases alone, however; successful advocacy for
broad reform typically occurs as a result of the interplay of litigation and political advocacy.

The circumstances in which Jordan’s Principle was developed pertained to a factual situation in
which there could be no disagreement. A child being left to die without the care he needed because
of a jurisdictional dispute over which level of government was responsible for providing the
necessary care should never happen to any child. The fact that this particular set of failures could
only happen to a First Nations child makes plain and obvious the discriminatory nature of the
system which produces this tragic outcome. Jordan’s Principle is not directly targeted at any wider
purpose than remedying that specific barrier which produces one particular form of discrimination.

A substantive equality approach to the implementation of Jordan’s Principle is different from a
substantive equality approach to healthcare/social services delivery to indigenous children in
general. Jordan’s Principle recognizes that substantive equality cannot allow a First Nations child
to die as a result of a jurisdictional dispute: the child’s care comes first. The result of this is to put
First Nations children in the same position as non-indigenous children in terms of their ability to
access healthcare without the obstacle of a potentially lethal jurisdictional dispute. This is a narrow
way of construing the substantive equality aspect of access to healthcare: the removal of one
particular barrier.

A broader understanding of the substantive equality interest in Jordan’s Principle might seek to
identify and remove all barriers through systemic reform of the healthcare system in First Nations
communities or in places where there are high concentrations of indigenous people to ensure more
robust access to services. An even broader aim of achieving substantive equality through Jordan’s
Principle could rest on outcomes-based expectations. The broader the claim for substantive
equality in healthcare, however, the more likely it will bump into the practical and fiscal limitations
that make outcomes-based targets for substantive equality difficult to achieve.

The right to non-discrimination is bounded by the “undue hardship” defence, which balances the
potentially expansive claims of substantive equality against the practical limits of the real world.
Courts and tribunals are loath to make orders directing the use of scarce resources. Even in its
boldness, the Caring Society decision does not go so far as to direct the government to make
specific resource allocations, such as increasing funding to health and social services, building
infrastructure, hiring staff, recruiting physicians and para-health personnel, and so on.

It is not clear where the undue hardship line lies and whether the government has reached it, but
based on the jurisprudence, which holds that even large government expenditures can be required

2 Caring Society at para 453 [emphasis added).



to ensure broad inclusion, the remedial power of the law may not yet be in full flex in the Caring
Society case.

Q2: How have the courts interpreted substantive equality?

In Andrews, decided in 1989, the Supreme Court of Canada had its first occasion to apply s. 15 of
the Canadian Charter of Rights and Freedoms (“Charter”). The Court identified substantive
equality as the “philosophical premise” of s. 15.> The Court noted that “the fact that identical
treatment may frequently produce serious inequality” is the premise of the Charter’s equality
guarantee, explicated through the recognition in s. 15(2) that “the equality rights in s. 15(1) do not
preclude any law, program or activity that has as its object the amelioration of conditions of
disadvantaged individuals or groups.”

In the decade following the SCC’s decision in Andrews, comparison came to be considered “an
essential facet of s. 15,” whereby the Court considered the equality analysis as comparative
“without proposing a rigid conception of how it should be approached.” In its 1999 decision in
Law v. Canada (Minister of Employment and Immigration) (“Law”), the SCC declared that “a
court must identify differential treatment as compared to one or more other persons or groups,”
but that it is “inappropriate to attempt to confine analysis under s. 15(1) of the Charter to a fixed
and limited formula,” and that a “purposive and contextual approach” will “permit the realization
of the strong remedial purpose of the equality guarantee.”® In Law, the SCC resolved that the
equality guarantee “requires a court to establish one or more relevant comparators,” through “an
examination of the subject-matter of the legislation and its effects, as well as a full appreciation of
context.”’

The non-exhaustive list of contextual factors noted by the Court in Law were:
1) “pre-existing disadvantage, stereotyping, prejudice, or vulnerability experienced by
the individual or group at issue,”
2) “correspondence, or lack thereof, between the ground or grounds on which the claim
is based and the actual need, capacity, or circumstances of the claimant or others,”
3) “the ameliorative purpose or effects of the impugned law upon a more
disadvantaged person or group in society,” and
4) “the nature and scope of the interest affected by the impugned law.”®

The comparative and contextual approach persisted, relatively unchanged, in the decade following
the Court’s decision in Law. While “accepting that comparison is at the heart of a s. 15(1) equality
analysis,” these decisions “emphasized a contextual inquiry into whether the impugned law
perpetuated disadvantage or negative stereotyping.”™

3 Fraser v. Canada (Attorney General), [2020] 3 SCR 113 at para 40 [Fraser].

4 Andrews v. Law Society of British Columbia, [1989] 1 SCR 143 [Andrews] at para 16.

5 Andrews at para 45.

® Law v. Canada (Minister of Employment and Immigration), [1999] 1 SCR 497 at paras 56, 88 [Law].
7 Law at para 88(6).

8 Law at para 88(9).

® Withler v. Canada (Attorney General), [2011] 1 SCR 396 at para 47.



In 2008, the SCC decided R. v. Kapp, in which it moved beyond a mirror comparator group
approach, and developed a two-step test, which focused on “the factors that identify impact
amounting to discrimination.”!® In Kapp, ameliorative programs were at the forefront of the
discussion, whereby the Court acknowledged that s. 15(1) and 15(2) must to be read together to
allow governments to implement affirmative measures to combat discrimination and “confirm s.
15°s purpose of furthering substantive equality.”!! This involved moving away from employing
“human dignity” as an “abstract and subjective” legal test, while acknowledging its interpretive
value.!? The two-step test confirmed that:

A program does not violate thes. 15 equality guarantee if the government can
demonstrate that: (1) the program has an ameliorative or remedial purpose; and (2) the
program targets a disadvantaged group identified by the enumerated or analogous
grounds. '3

In interpreting ameliorative or remedial purpose, the Court clarified that “laws designed to restrict
or punish behaviour would not qualify for s. 15(2) protection,” nor “should the focus be on the
effect of the law.”'* It confirmed that the plausibility of an ameliorative purpose behind the state’s
program may also be considered; however, only in relation to the purpose for which it was initiated,
rather than for its actual impact.!> In interpreting disadvantage, the Court did not sway from how
it had already been interpreted, where disadvantage is considered as “vulnerability, prejudice and
negative social characterization.”!®

Another decade passed and, in 2020, the SCC had an opportunity to restate and clarify equality
doctrine in Fraser v Canada. The Court split 6-3, with two separate sets of dissenting reasons. The
female claimants, who were civil servants, argued that a distinction in their pension plan produced
detrimental economic effects for women following maternity leave. While the majority agreed
with the claimants and affirmed the SCC’s historical approach to substantive equality, the dissent
disagreed. Taking aim at the Court’s canon, Brown and Rowe JJ. warned: “Substantive equality
has become almost infinitely malleable, allowing judges to invoke it as rhetorical cover for their
own policy preferences in deciding a given case. This discretion does not accord with, but rather
departs from, the rule of law.”!”

The majority, on the other hand, re-affirmed the Andrews approach: “Andrews provided a robust
template for substantive equality that subsequent decisions ‘enriched but never abandoned,’
whereby substantive equality is the ‘animating norm’ of thes. 15 framework.”!® Quoting
extensively from its own jurisprudence, the SCC confirmed that substantive equality “requires
attention to the ‘full context of the claimant group’s situation’, to the ‘actual impact of the law on
that situation’ and to the “persistent systemic disadvantages [that] have operated to limit the

10 R v. Kapp, [2008] 2 SCR 483 at para 23 [Kapp)].
" Kapp at para 16.

12 Kapp at paras 21, 22.

13 Kapp at para 41.

14 Kapp at para 54.

15 Kapp at paras 50-52.

16 Kapp at para 55.

17 Fraser at para 227.

18 Fraser at paras 41, 42.



opportunities available” to that group’s members.!® Fraser confirmed that “there is no doubt,
therefore, that adverse impact discrimination ‘violate[s] the norm of substantive equality’ which
underpins this Court’s equality jurisprudence.”?°

Since the SCC’s decision in Fraser, the SCC has considered substantive equality seven times, in
the following cases: Ontario (Attorney General) v. G (“AG v. G”), R. v. C.P (“C.P.”), R. v.
Chouhan (“Chouhan”), R. v. Sharma (“Sharma”), R. v. Hills (“Hills”), Reference re An Act
respecting First Nations, Inuit and Métis children, youth and families (“Youth and Families
Reference”), and Dickson v. Vuntut Gwitchin First Nation (“Dickson”).?!

Following Fraser by two years, Sharma appears to have raised the evidentiary burden required to
demonstrate a disproportionate impact under the first stage of the s. 15 analysis. In Fraser, the
Court confirmed that “evidence of statistical disparity and of broader group disadvantage may
demonstrate disproportionate impact; but neither is mandatory and their significance will vary
depending on the case.”?> However, in Sharma, the s. 15 claim was dismissed at the first stage,
and the Court provided the following reason for doing so:

We conclude that Ms. Sharma has not satisfied her burden at the first step. She has not
demonstrated that the impugned provisions create or contribute to increased
imprisonment of Indigenous offenders for the relevant offences, relative to non
Indigenous offenders. The sentencing judge found that Ms. Sharma adduced no
statistical information showing that the law creates such a distinction. While evidence
of statistical disparity may not have been required to advance her s. 15 claim, the
sentencing judge was correct to find that Ms. Sharma had not met her evidentiary
burden at the first step based on the record presented. The Court of Appeal erred by
interfering with the sentencing judge’s finding of fact, and compounded this error by
saying that no such evidentiary burden need be met.?

In continuing its consideration of the evidentiary burden as it pertains to meeting the first stage of
the s. 15 test, the Court acknowledged the context-specific inquiry and unwillingness to mandate
a particular form of evidence to establish a breach of substantive equality, as per Fraser, a focus
on statistical data appears to resurface:

In this case, while Ms. Sharma was not required to adduce a specific type of evidence,
she had to demonstrate that the impugned provisions created or contributed to a
disproportionate impact. Ms. Sharma, for example, could have presented expert
evidence or statistical data showing Indigenous imprisonment disproportionately

¥ Fraser at para 42.

20 Fraser at para 47.

2L See Ontario (Attorney General) v. G, [2020] 3 SCR 629, <https://canlii.ca/t/jbpb4>; R. v. C.P., [2021] 1 SCR 679,
<https://canlii.ca/t/ifs3f>; R. v. Chouhan, [2021] 2 SCR 136, <https://canlii.ca/t/jgkzb>; R. v. Sharma, 2022 SCC 39
(CanLI), <https://canlii.ca/t/jssdp>; R. v. Hills, 2023 SCC 2 (CanLII), <https://canlii.ca/t/jv4mz>; Reference re An
Act respecting First Nations, Inuit and Métis children, youth and families, 2024 SCC 5 (CanLlII),
<https://canlii.ca/t/k2qhn>; Dickson v. Vuntut Gwitchin First Nation, 2024 SCC 10 (CanLIl),
<https://canlii.ca/t/k3qd5>.

22 Fraser at para 67.

23 Sharma at para 36.




increased for the specific offences targeted by the impugned provisions, relative to non
Indigenous offenders, after the SSCA came into force. Such evidence might establish
that the removal of conditional sentences created or contributed to a disproportionate
impact on Indigenous offenders.?*

The contrast between the strong restatement of substantive equality doctrine in Fraser followed
shortly thereafter by a tepid application in the Court’s unwillingness to consider Ms. Sharma’s
personal condition of disadvantage when holding her to a high standard of objective evidence is
rather stark and appears to undermine the Court’s stated commitment to substantive equality itself.

Conclusion

While 2020 saw the highwater mark of substantive equality’s recent prominence in Canadian
jurisprudence, there has been a retreat in subsequent cases that necessarily casts doubt on the
strength of using this tool to measure and adjudicate the resolution of complex social problems.
The invocation of “substantive equality” in the 2016 CHRT Caring Society merits decision did not
lead to a prescription or specific remedies, which helps explain the prolonged enforcement disputes
in the years since it was decided. The work that substantive equality did for that case was to provide
philosophical justification for the finding of discrimination. It is not clear what substantive equality
can do, conceptually, beyond identifying a problem and describing its features.

24 Sharma at para 76.
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Eric Guimond

Chief Data Officer
Indigenous Services Canada
10 Wellington Street
Gatineau, Quebec K1A OH4

April 20, 2023

Dear Dr. Guimond,

The Institute of Fiscal Studies and Democracy (IFSD) is pleased to be working with the
First Nations Child & Family Caring Society on the long-term sustainability of Jordan’s
Principle. The project will make recommendations that Canada may consider to
develop and implement structural solutions to achieving substantive equality for First
Nations children, youth, and families.

A critical part of this project is reviewing case-level data related to Jordan’s Principle to
define and understand the point of departure.

To complete our work, we are submitting this letter to initiate our request for detailed
Jordan’s Principle case-level information for fiscal years 2016-17 to 2022-23.

In addition to any other relevant information this includes:

e Fiscal year or date of request

¢ Indigenous identity (i.e., First Nation, Inuit, Indigenous)

e Province, territory, or region of request

e First point of contact in submission of request (e.g., Indigenous Services Canada
regional office, regional organization, etc.)

e Location of child (i.e., on-/off-reserve)

e Adjudication framework or principles for evaluating requests

e Individual or group request

e Gender

o Age

e Special needs

e Category and sub-category, e.g., child in care, travel, etc.

e Amount requested

e Amount approved

e Decision: approved or denied

e Appeal (date and time appeal received, appeal decision, date and time of appeal

decision)

Time between submission of request, review, and final decision of request

e Source of request (e.g., parent, authorized representative, if representative,
specify)
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Request facilitator (e.g., First Nation, health organization, FNCFS agency)
Number of children covered/included in request

Duration of requested coverage (e.g., point-in-time, ongoing, six months, etc.)
COVID-19 related requests

Urgency of the request

Date of initial contact and date request has sufficient information

Regional decision date

Final decision date

Date of regional escalation of request and headquarters’ final decision date

Our request includes any background and context documents required to understand
the definitions of equality and substantive equality applied to the adjudication of
Jordan’s Principle requests, as well as detailed case-level data.

We understand from previous work that such information can be made available in
Excel.

IFSD is accustomed to working with sensitive and confidential data and has the
requisite privacy, security, and storage protocols in place to manage such information.
All data provided to IFSD for this project will be aggregated to protect the confidentiality
of individuals and individual requests. No identifiable information will be reported
publicly.

IFSD’s work is being undertaken at the request of the parties negotiating long-term
reform. Indigenous Services Canada is permitted to disclose the data upon an
undertaking under paragraph 8(2)(j) of the Privacy Act, as IFSD’s research cannot
reasonably be completed otherwise. Alternatively, IFSD is entitled to the data as the
public interest at stake clearly outweighs any resulting privacy invasion pursuant to sub-
paragraph 8(2)(m)(i) of the Privacy Act.

| thank you and your team for your attention to this request. With the project timelines, it
would be most helpful to have the information by June 30, 2023.

Sincerely,

Kevin Page
President and CEO
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Project Overview

The Institute of Fiscal Studies and Democracy (IFSD) has been asked by the First Nations Child
and Family Caring Society to undertake additional research on Jordan’s Principle pursuant to
the Canadian Human Rights Tribunal’'s (CHRT) orders (2022 CHRT 8).

Jordan’s Principle’s operationalization

The project will make recommendations for consideration to develop and implement structural
solutions to achieving substantive equality for First Nations children, youth, and families. This
work builds on findings from IFSD’s September 2022 report, Data assessment and framing of
analysis of substantive equality through the application of Jordan’s Principle.

IFSD’s approach will be bottom-up with a focus on engagement with those working in capacities
related to Jordan’s Principle. Other primary data sources and secondary data sources will also
be used.

A regionally representative working group has been assembled to provide practitioner input on
operating realities, successes/challenges, and considerations for refining/improving matters
associated to Jordan’s Principle.

Who We Are

IFSD is a research consulting firm hosted at the University of Ottawa that uses public finance
tools to analyze and solve public policy challenges. Led by Canada’s first Parliamentary Budget
Officer, Kevin Page, IFSD works in Canada and abroad to lend decision-support to
governments as well as the broader public and private sectors.

IFSD’s Mandate for this Project
IFSD’s mandate is to respond (in part) to the recommendations made in Part 1, and propose
options for the long-term sustainability of Jordan’s Principle through the:

1) Development of a policy framework (e.g., approach to measuring/monitoring outcomes
for children, evaluating Jordan’s Principle, etc.);

2) Review of existing programs and services;

3) Definition of options and considerations for reforming the operationalization of Jordan’s
Principle; and,

4) Financial analysis and costing of the baseline and any proposed reforms.

IFSD’s request to Indigenous Services Canada (ISC)

IFSD is requesting introductions to connect with ISC employees who are working nationally and
regionally on Jordan’s Principle. The purpose of the exchanges is to help IFSD define how
Jordan’s Principle is operationalized within government.

IFSD would welcome the opportunity to connect with and learn from those engaged with
designing and implementing Jordan’s Principle in a variety of ways, e.g., adjudication of
requests, policy development, data management, hotline management, etc.

The exchanges with IFSD could take different forms, e.g., one-on-one, group sessions, based
on the preference of participating public servants. IFSD will anonymize any summaries of
discussions for use in draft or final reports.


https://ifsd.ca/web/default/files/Reports/8562_IFSD-Report_EN_F2.pdf
https://ifsd.ca/web/default/files/Reports/8562_IFSD-Report_EN_F2.pdf
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Purpose

IFSD is requesting introductions with ISC employees working nationally and regionally in
various capacities on Jordan’s Principle to engage in dialogue with IFSD so that IFSD may do
the following:

1) Map internal processes and practices to operationalize Jordan’s Principle nationally and
regionally.

2) Capture the internal changes, e.g., staffing, organizational structure, etc., in the evolution
of Jordan’s Principle nationally and regionally.

3) Capture functions, performance targets, and results from the internal operations of
Jordan’s Principle nationally and regionally through interviews with staff.

The exercise is an attempt to understand and document what is in place. Gaps can be defined
and translated into recommended solutions for a better delivery model.

Guiding questions for participants

IFSD is requesting introductions to engage with ISC employees across the spectrum of Jordan’s
Principle’s operationalization. This may include, but is not limited to, employees managing the
hotline, adjudication, appeals, policy, cost analysis, etc., nationally, and regionally. IFSD will
work with senior Jordan’s Principle staff to reach out to other employees.

The engagement with ISC employees will focus on their professional functions and obligations.
The following questions would guide IFSD’s engagement with ISC employees:

1) What is your role in Jordan’s Principle?

) Does your role involve direct client interaction, i.e., with individuals or groups outside of
government?

Does your role intersect with others working Jordan’s Principle? If yes, how?

Does your role intersect with others working in ISC? If yes, how?

Do you have the tools and resources required to execute your mandate?

Are there changes that would support you in better executing your mandate?

Is the department adequately resourced to discharge Jordan’s Principle?

N
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Possible formats
IFSD requests the opportunity to invite employees (from managerial and non-managerial
cadres) to participate in this project voluntarily.

IFSD is prepared to engage with ISC employees in different ways. While in-person
engagements are preferred, virtual options can also be arranged.

Possible formats include:
1) One-on-one discussions with IFSD
2) Convening a group of ISC employees related to Jordan’s Principle, e.g., by activity area
3) IFSD hosts a meeting for ISC employees related to Jordan’s Principle, e.g., two days
with discussion groups, breakout sessions, etc.



@
_

é

Q

JIFSD
S 1FPD

X

(R

How gathered information will be used
Participation in this project is voluntary.
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All information gathered will be anonymized. No participants will be individually identified unless
they specifically request it and provide permission to IFSD in writing to do so.

IFSD would review mappings and sequencing of organizational changes during scheduled bi-
monthly check-in meetings with ISC. During scheduled bi-monthly check-in meetings with ISC,
IFSD would also share summaries of its findings with ISC based on its engagement with ISC
employees.

The information shared in writing or during an engagement session will be reviewed by IFSD for
use as a case study or informational note. The materials may appear in IFSD’s final report.

Requested information
IFSD is requesting the following information, should they be available within ISC:

1) Maps of Jordan’s Principle’s organizational structure and processes

2) List of roles and functions associated to Jordan’s Principle

3) List of staffing boxes with classification and how they are occupied, e.g., indeterminant

or other basis, or vacant

Internal policy statements and analysis of policy for Jordan’s Principle

Guidance and decision-support documents for employees, e.g., denial delegation

framework, request adjudication, etc.

Internal financial estimates and/or models for Jordan’s Principle

7) Programs deemed adjacent to Jordan’s Principle that intersect with the operation of
Jordan’s Principle or that intersect with requests
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GCcase Data Analysis
General Methodological Approach

I. Context

The national database for Jordan’s Principle, “GCcase,” is maintained by ISC. The
existing system was introduced in 2019, with data from previous fiscal years included
based on availability. As part of its work, IFSD requested GCcase data to analyze
trends in requests to Jordan’s Principle. Based on its past reportl, IFSD understood the
limitations of the dataset in assessing substantive equality, as well as the resolution of
jurisdictional or other service gaps for First Nations children. GCcase, however, is the
only available source of request data on Jordan’s Principle and is used to assess trends
(with noted limitations).

On April 20, 2023, IFSD submitted a letter requesting Jordan’s Principle data from
GCcase. On January 9, 2024 (9 months after the initial request was submitted), IFSD
received the data from ISC. This caused delays to overall project timelines. Throughout
the analysis process, IFSD submitted questions to ISC and benefitted from the
perspective of the GCcase technical team. While technical questions were answered by
the team, other questions directed to the non-technical team, e.g., related to
expenditures, operational practices, etc., received insufficient responses or remain
outstanding.?

IFSD made several attempts to engage with federal public servants involved in
administering Jordan’s Principle. On July 6, 2023, IFSD reached out to ISC to develop
an approach to working with public servants. Despite follow-ups by IFSD and attempts
by some ISC officials, engagement with public servants never occurred. It is regrettable
that ISC would not support engagement with their public servants. Their perspectives
would have been valuable in framing the current operations of Jordan’s Principle and
areas for improvement.

The data being requested by IFSD was classified as “Protected B,” meaning that it
contained personal information. IFSD was only interested in non-identifiable data, as the
aggregate portrait of Jordan’s Principle requests had explanatory value for the project
(not individual requests to Jordan’s Principle). To provide the necessary information for
IFSD’s work, ISC de-identified and clustered variables that would be shared in the
dataset. This meant that ranges rather than exact variables were provided for certain
variables, e.g., age, expenditure, etc... Along with the de-identification and use of

! Institute of Fiscal Studies and Democracy (IFSD), “Data assessment and framing of an analysis of
substantive equality through the application of Jordan's Principle,” September 2022, https://ifsd.ca/wp-
content/uploads/2024/06/ifsd-report-2022-09-data-assessment-and-framing-analysis-of-substantive-
equality-through-the-application-of-jordans-principle.pdf.

2 As a recent example, in January 2025, IFSD requested Jordan’s Principle expenditures by region from
ISC. ISC responded, indicating they did not have the resources to provide such granular information to
IFSD. However, in a January 10, 2025, letter to the CHRT, ISC provided regional breakdowns of
expenditures (for contribution approaches) for Jordan’s Principle. IFSD again followed-up with ISC given
the similarities of its request and the published data, and no response was provided.
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https://ifsd.ca/wp-content/uploads/2024/06/ifsd-report-2022-09-data-assessment-and-framing-analysis-of-substantive-equality-through-the-application-of-jordans-principle.pdf
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ranges for the variables, there were strict information and technological management
protocols that ISC required of IFSD to receive the information.

Il. Limitations
The subset of GCcase data obtained by IFSD does not contain all available information.
Some of the variables were aggregated to protect privacy. For instance, in the data
provided to IFSD, there is no information on the context of the child making a request to
Jordan’s Principle beyond geographic location, e.g., province/territory, on/off reserve.
Other variables such as the age of the child and the cost (requested and approved or
denied) are presented as ranges, i.e., no specific values are provided. This means
analysis of GCcase data is limited to describing requests and associated
characteristics.

GCcase data includes only requests with a decision. This means unopened requests or
those in a backlog are not included in the dataset. The data to which IFSD has access
is for the period 2017-18 to 2022-23 with different variables and varying completeness
across fiscal years. Variables are increasingly consistent, complete, and broader in
scope from fiscal year 2020-21 onwards. However, given the dataset to which IFSD
has access terminates in fiscal year 2022-23, the impact of guidelines and decisions
after that date, as well as the inclusion of unopened/backlogged requests may impact
the trends observed.

The limitations of GCcase mean that the data cannot assess substantive equality or
whether needs from jurisdictional or other service gaps are met.

Significant gaps in information from GCcase include:

¢ No information on why a child is seeking support from Jordan’s Principle. The
root cause of the request, e.g., insufficient funds, refusal from existing federal
program, lack of service availability, etc., is not defined. This information is
necessary for assessing substantive equality and service gaps.

¢ No information on the child’s context. Such information would include
considerations on geography, e.g., road access, states of emergency, service
availability, etc.

¢ No data on outcomes for children who received support through Jordan’s
Principle, i.e., how the child is doing post intervention.

IFSD has also noted the following data gaps exist in GCcase that apply to all analysis of
this data:

e GCcase data reports on requests where ISC has already made a decision. It
does not include requests in the backlog.

e GCcase data does not report consistently on requests for service co-ordination.

According to ISC, “Service co-ordination requests are typically not managed
through the request based process. However, some regions have entered select
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records. These entries are not reflective of all service co-ordination funding in
Jordan’s Principle.

e |SC did not provide IFSD with precise cost estimates for each item. Rather, they
provided IFSD with the range of the item’s cost (e.g., $0-25, $250,000+).

e The GCcase data IFSD received does not clarify if the request contained a
professional letter of support.

e GCcase data does not distinguish whether a group request is for children who
normally reside on or off reserve.

e Using GCcase, IFSD cannot report the number of children who benefit from
group requests. GCcase data does not identify each child who benefits from a
group request. Instead, they report an estimate of the number of children who
may benefit from the request.

There are two limitations with this approach:

1) It cannot tell us the distinct number of children who benefit from group requests.
There is no indication of any overlap between the children who benefited from
one group request and the children who benefitted from another.

2) It cannot tell us how many children benefitted from each group request, only the
number of children expected to benefit before ISC funds the product, service, or
support.

lll. Availability of variables

IFSD had access to GCcase data from fiscal year (FY) 2016-17 to 2022-23. However,
some variables were only available for the last three fiscal years (Table 1).

Table 1

IFSD ISC Sub- FY FY FY FY FY FY FY
requested elements  2016/17 2017/18 2018/19 | 2019/20 2020/21 2021/22 2022/23
Data Element
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Decision /

Regional Yes Yes Yes Yes Yes Yes Yes
Decision
HQ Yes
Decision Yes (Individu Yes Yes Yes Yes Yes
al Only)
HQ Best
Interest of
Child No No No Yes Yes Yes
HQ
Culturally No No No Yes Yes Yes
Appropriat
e
HQ' ili No No No Yes Yes Yes Yes
Eligibility (HQDeci
HQ sionRati
Normative onale)
Standard No No No Yes Yes Yes
HQ
Substantiv
e Equality No No No Yes Yes Yes
Regional
Best No No No Yes Yes Yes
Interest of
Child
Regional
Culturally
Appropriat No No No Yes Yes Yes Yes
e (Region
Regional alDecisi
Eligibility No No No onRatio Yes Yes Yes
nale)
Regional
Normative No No No Yes Yes Yes
Standard
Regional
Substantiv No No No Yes Yes Yes
e Equalit
No Yes Yes Yes No No No
Yes
No (Individu Yes Yes Yes Yes Yes
al Only)
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No No Yes Yes Yes Yes Yes
Yes Yes Yes Yes Yes Yes Yes
No Yes Yes Yes Yes Yes Yes
No Yes Yes Yes Yes Yes Yes
No No No Yes Yes Yes Yes
No No No No Yes Yes Yes
Yes Yes Yes Yes Yes Yes No
Yes No No Yes Yes Yes No
No No No Yes Yes Yes Yes
No No No No Yes Yes Yes
No No No No Yes Yes Yes
Yes
No (Individu Yes Yes Yes Yes Yes
al Only)
No Yes Yes Yes Yes Yes Yes
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Yes

Yes (Decisio

(chil%on n&HQ Yes Yes Yes Yes Yes
Decision) Decisio

n)

No No No No No No Yes

No No No Yes Yes Yes Yes

No No No Yes Yes Yes Yes

No No No Yes Yes Yes Yes

No No No Yes Yes Yes Yes

No No No Yes Yes Yes Yes

No No No Yes Yes Yes Yes

No No No Yes Yes Yes Yes

No No No Yes Yes Yes Yes

No No No Yes Yes Yes Yes

No No No Yes Yes Yes Yes

No No Yes Yes Yes Yes Yes

No No Yes Yes Yes Yes Yes

No No Yes Yes Yes Yes Yes

No No No Yes Yes Yes Yes
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No No Yes Yes Yes Yes Yes
No No Yes Yes Yes Yes Yes
No No No Yes Yes Yes Yes
Initial
Contact: Yes Yes Yes Yes Yes Yes Yes
Date
Initial
Contact: No Yes Yes Yes No Yes Yes
Time
Decision:
Date Yes Yes Yes Yes Yes Yes Yes
Decision:
Time No Yes Yes Yes Yes Yes Yes
HQ Yes
Decision: Yes (Individu Yes Yes Yes Yes Yes
Date al Only)
HQ
Decision: No No Yes Yes Yes Yes Yes
Time
Sufficient Yes
Informatio No (Individu Yes Yes Yes Yes Yes
n: Date al Only)
Sufficient Yes
Informatio No (Individu Yes Yes Yes Yes Yes
n: Time al Only)
No No No No Yes Yes Yes
Estimated Yes Yes
# of (Individua | (Group Yes Yes Yes Yes Yes
Children | Only) Only)
ChildUniqg Yes
ueldentifie No (Individu Yes Yes Yes Yes Yes
r al Only)
UniquelD
No No No Yes Yes Yes Yes
PRS
No No No No Yes Yes Yes
CaselD
No No No Yes Yes Yes Yes
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ItemID
No No No No Yes Yes Yes
StartDate
EndDate Yes
No (Individu Yes Yes Yes Yes Yes
al Only)
No No No Yes Yes Yes Yes
No No No No Yes Yes Yes
No No No No Yes Yes Yes
No No No No Yes Yes Yes
No No No No Yes Yes Yes

IV. Available approaches to analyze GCcase data

GCcase data records requests that individuals and groups made for funding from
Jordan’s Principle. Each request refers to one, single item that an individual or a group
is requesting. One child can be associated to multiple requests and one request can be
associated to multiple children.

There are four different lenses IFSD uses when analyzing GCcase data (Table 2):
1) Number of children
2) Number of requests
3) Products, Services, and Supports (PSS)
4) Row count

Table 2

I N T

Number of e The items people request from Jordan’s e No count of individual children.

requests Principle. e Limited alignment to administrative
e This approach counts each item once practice, i.e., clusters instances of
even if it is associated with multiple requests.
children.
Number of e The children associated to requests, ¢ Not defined for all group requests.
children when defined.
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This approach counts each child once
even if they are associated with multiple

requests.
Products, e Estimated number of instances of ¢ Risks overestimating the impact/reach of
Services, children requesting support through Jordan’s Principle (by using an
and Jordan’s Principle. estimated number of children who
Supports benefit from a group request without
(PSS) actual numbers).
Row count o Defined number of instances of children e Risks underestimating the impact/reach
requesting support through Jordan’s of Jordan’s Principle (by assuming only
Principle. one child benefits from group requests

that do not define the number of
associated children).

Number of children v. number of requests

GCcase data contains two useful units of measurement: the child and the request. It is
possible to measure only the children, ignoring the number of requests, or to measure
only the number of requests, ignoring the number of children.

Number of children counts how many children are associated to Jordan'’s Principle
requests. If one child is associated to multiple requests, this approach counts that child
only once. For some group requests, ISC does not identify each child who needs the
requested item. It is not possible to calculate the number of children for these group
requests. Number of children is not defined for all individual requests, but only some
group requests. In several instances, group requests include estimates of children
associated to the request.

Number of requests refers to the total number of items requested from Jordan’s
Principle. If multiple children are associated to a single item, this approach counts that
item once. Number of requests captures the output of Jordan’s Principle, by measuring
the total number of items it provides to children in a given year.

Instances of a child needing Jordan’s Principle: PSS v. row count

Measuring the number of instances of a child needing support from Jordan’s Principle is
a way to tie number of requests to number of children. For example, if a family has three
children and is requesting support for basic necessities, there were three instances of a
child needing support from Jordan’s Principle. Alternatively, if a child needs an
appointment with a therapist and needs funding to travel to that therapist, there were
two instances where that child needed support from Jordan’s Principle. This approach
provides insight into the magnitude and frequency of the need for Jordan’s Principle.
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IFSD measures the number of instances in two different ways: PSS and row count. PSS

uses an estimated number of instances, while row count uses the defined number of
instances. See Table 3 for a summary of the difference between PSS and row count.

For individual requests, PSS and row count are equivalent. They count each child
associated with each request. They count the same child multiple times for each
request/item associated to that child and it count the same request/item multiple times
for each child associated to that request/item.

For some group requests, ISC identifies each child who needs the requested item. For
these requests, PSS and row count are equivalent and function the same way as they
would for individual requests.

However, for most group requests, ISC does not identify each child who needs the
requested item. Instead, they provide an estimate for the number of children who could
benefit from the requested item. For these group requests that use an estimated number
of children, PSS and row count differ. PSS is equal to the estimated number of children.
Row count only measures the defined number of instances, and for group requests that
provide an estimated number of children, the instance is counted once,

i.e., row count equals one for these group requests, for one instance of a child needing
Jordan’s Principle.

There are trade-offs between PSS and row count. PSS captures the magnitude and
frequency of need for Jordan’s Principle because it can tie number of children to number
of requests for all group requests. However, PSS relies on the estimated number of
children benefitting from group requests. Since GCcase data does not confirm whether
these children needed the requested item, PSS risks overcounting the instances of a
child needing Jordan’s Principle.

Row count is more precise because it does not rely on estimated numbers of children.
However, it only counts some group requests once, even when it is possible that multiple
children benefit. While PSS risks overcounting the instances of a child needing Jordan’s
Principle, row count risks undercounting the instances of a child need Jordan’s Principle
(Table 3).
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Table 3

Individual requests Group request with known Group request with
number of children estimated number of

children

PSS Count of all children Same as PSS for individual Equals the estimated number
associated with a requests of children
request/item

Counts the same child
multiple times for each
request/item associated with
that child

Count the same request/item
multiple times for each child
associated with that

request/item
Row Same as PSS for individual Same as PSS for individual Each request/item is equal to
count requests requests 1, for 1 defined instance of a

group of children needing
Jordan’s Principle

IFSD used the following approached, which ISC provided, to calculate each of the four
measures in relevant fiscal years (Table 4).

Table 4

Calculation methods (direct guote from ISC)

2016-17 to Mix of dataset and aggregated table that ISC provided.
2017-18 Not possible to calculate or approximate number of requests.

Exact request counts unknown. Can approximate by using row
2018-19 counts.
Calculate: Row count (count of unique_id)

Number of requests Dataset is a mixture of GCCase data and pre-GCCase data.
Because of this, requets can be enumerated where
item_id_masked is present, otherwise, item count can be used
as an approximation.

2019-20
Calculate:
if item_id_masked = blank then
unique_id else
item_id_masked
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2020-21to Datasets all contain item_id_masked.
2022-23 Calculate: Distinct count of item_id_masked

2016-17 to Datasets do not contain complete PRS data.
2019-20 Number of children is not able to be calculated

All datasets contain PRS data.
Calculate for Individual requests:
Exclude entries with missing PRS
Exclude group requests

distinct count of PRS

Calculate for group requests - group requests that have
Number of children identified a specific number of children who will benefit from
2020-21 to the prodL_Jct or services requested:
2022-23 Exclude individual requests
Exclude Report_est 2 >1
Distinct count of PRS for each item_id_masked

Calculate for group requests - group requests that have
identified an estimated number of children who will benefit
from the product or services requested:

Exclude individual requests

Exclude Report_est 2 =1

Distinct count of Report_est_2 for each item_id_masked

Only aggregate tables of approved products, services, and
supports are available.

2016-17 Calculate for Individual requests: Sum of Number of products
and services
Calculate for group requests: Sum of Estimated # of children

Mixture of aggregate tables of approved products, services,
Products, Services, and supports and fiscal year datasets.
and Supports (PSS)  2017-18 Calculate for Individual requests: Sum of Approved products
and services + row count
Calculate for group requests: Sum of Approved products and
services + sum Estimated # of children

2018-19 to

2022-23 Calculate: Sum of Report_est_2

2016-17 to Mix of dataset and table.

R 2017-18 Not possible to calculate or approximate number of rows.

2018-19to

2022-23 Calculate: count number of rows in each dataset
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V. Global/descriptive analysis

Data Source: Indigenous Services Canada (ISC)

Fiscal years: 2016-17 to 2022-23

Data Preparation:

1)

2)

IFSD clustered ISC’s variables AmountRequestedCategory and
Approved_FundsCategory using the list in Appendix B. Instead of using the
145 categories reported originally, IFSD clustered the categories in two ways:
First approach: $0-$99; $100-$999; $1,000-$4,999; and $5,000+;

Second approach: $0-$499; $500-$999; $1,000-$2,999; $3,000-$4,999; and
$5,000+;

Note: According to Indigenous Services Canada (ISC), “Blank” values in the
Amount Requested Category or Approved Funds Category have one of two
explanations: a data entry issue where no approved funding was recorded or that
more than one child is using the requested product/services, i.e., they are part of
the same family. According to Indigenous Services Canada (ISC), the latter
should account for the maijority, if not all, the “blank” values in these categories.

IFSD clustered ISC’s variables RelationtoChild using the list in Appendix C.
Instead of using the 9 categories reported originally, IFSD clustered the
categories in two ways:

- First clustering: Professional, Non-Professional, and Other.

- Second clustering: Professional, Navigator, Non-Professional (family), and
Other.

iv. Notes:

1)
2)
3)

4)

Some data is only available for individual requests, and it is not available for
group requests, including age, sex, residency (i.e., on/off-reserve), etc.

Each request refers to a single item that an individual or a group is requesting
(i.e., one submission can contain multiple requests).

One child can be associated to multiple requests and one request can be
associated to multiple children.

Data field “Region” was used for regional analysis.

Calculation method: IFSD used four different lenses when analyzing GCcase data.

Calculation methods
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IFSD Counted the number of requests by following ISC variables in the data set
for each fiscal year:

Fiscal Year

Final decision

Region

Heritage

Ordinarily_on_reserve

Sex

Urgency

Needs clusters

Child chrt36 eligibility

Child chrt36 recognized by nation

Amount Requested Category

Approved Funds Category

Dataset (Individual v. Group)

Regional Decision

Regional Decision Rationale: Regional Eligibility, Regional Normative Standard,
Regional Substantive Equality, Regional Best Interest of Child, and Regional
Culturally Appropriate.

HQ Decision

HQ Decision Rationale: HQ Eligibility, HQ Normative Standard, HQ Substantive
Equality, HQ Best Interest of Child, and HQ Culturally Appropriate.

Denial rationale

Rereview subtype

Rereview denial rationale

report_est_2

Age Category

Days Between Initial Contact and Sufficient Information

Days Between Sufficient Information and Final Decision

Days Between item_submitted_date and Final Decision

Days Between rereview_item_submitted_date and rereview_final_decision_date
Days Between appeal_submission and appeal _decision

Appeal Decision

Category tier_1

Category _tier_2

Category _tier_3

Relation_to_child

Care_type

Percentage Breakdown: Divide the number of requests in each category by the
total number of requests.
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Percentage change by year =

Number of Requests in the second year — Number of Requests in the firstyear

Number of Requests in the first year

VI. Methodology notes for “needs” analysis

1)

2)
3)

4)

IFSD built two sets of needs clusters: (1) IFSD needs clusters and (2) IFSD
condensed needs clusters, using the “Needs” column in the data file FY 2016-17
to 2022-23 Jordans Principle First Nations Datasets - PROTECTED B (Appendix
A).

Each ISC need can only be assigned to one IFSD needs cluster.

In ISC’s data file, multiple needs can be selected for the same request. In this
case, we would assign the same request to multiple IFSD needs clusters. As a
result, when we sort all needs from all requests, we cannot add the numbers up
(to avoid double-counting).

ISC did not provide definitions for the “Needs” column in the data file and, where
the data file lists multiple needs for a single request and child, they did not
specify the primary need.

VII. Methodology notes for estimated range of the total amount approved

1)

2)

3)

4)

5)

Since ISC provides amount approved as a range (e.g., $0-24), IFSD cannot
calculate the exact total amount approved for all requests. But IFSD can estimate
the upper and lower bound of the total amount approved for all ranges.

IFSD used the minimum value in each range multiplied by the number of
requests in each range to calculate the lower bound of the amount approved for
each range. And IFSD applied the maximum value in each range multiplied by
the number of requests in each range to calculate the upper bound of the amount
approved in each range.

To calculate upper and lower bounds of the total amount approved by year, IFSD
summed upper and lower bounds of the amount approved for all ranges.

Note: Most requests over $250,000 were group requests. In this case, the upper
bound for group requests likely undercounts the true estimate. ISC does not
report the amount approved for requests above $250,000, so IFSD must assume
that the upper bound for these requests was equal to $250,000 even when it
could have been higher.

Note: Most requests $0-$24 were individual requests. The lower bound for
individual requests likely undercounts the true estimate. ISC reports requests that
were $0-$24. IFSD takes $0 as the lower bound for these requests, even though
it is unlikely there were any requests for that amount.
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VIIl. Methodology notes for timeline analysis

IFSD calculated number of days between different dates variables.

1) IFSD calculated Days Between Date of Initial_Contact and Date of
sufficient_information = sufficient_information - InitialContact, excluding any
entry where either of the two dates was blank; and then clustered the days into: O-
7, 8-30, 31-90, and 91+ days.

2) IFSD calculated Days Between Date of sufficient_information and Date of
final_decision_datetime = Final_decision_datetime - sufficient_information,
excluding any entry where either of the two dates was blank; and then clustered
the days into both:

a. 0-7,8-30, 31-90, and 91+ days
b. 0,1, 2, 3-7, and 8+ days.

3) IFSD calculated Days Between Date of item_submitted _date and Date of
final_decision_datetime = Final_decision_datetime — item_submitted_date,
excluding any entry where either of the two dates was blank; and then clustered
the days into: 0-7, 8-30, 31-90, and 91+ days.

4) IFSD calculated Days Between Date of appeal_submission and Date of
appeal_decision = appeal_decision_date - appeal_submission_date, excluding
any entry where either of the two dates was blank; and then clustered the days
into: 30days or less, 31-90 days, and over 90 days.

5) IFSD calculated Days Between rereview_item_submitted date and
rereview_final_decision_date = rereview_final_decision_date -
rereview_item_submitted_date, excluding any entry where either of the two
dates was blank; and then clustered the days into: 30days or less, 31-90 days, and
over 90 days.

6) IFSD conducted analysis for date clusters above by urgency, by dataset (individual
v. group), and by final decision.

Note: Analysis using the variable initial contact date should be interpreted with caution.
According to ISC, “The variable is populated for each Case in the CMS [Case
Management System or GCcase]. In some instances, new items/requests may be
added to existing Cases from the same family/child/requestor, while preserving the
original contact date.”

VI.  Methodology notes for FNCFS analysis

IFSD filtered the “Needs” column in data file FY 2016-17 to 2022-23 Jordans Principle
First Nations Datasets - PROTECTED B and tagged a request as related to First Nations
Child and Family Services (FNCFS) if any of the following were values for the Needs
variable:

1) Child Apprehension Prevention
2) Preserving Family Integrity
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3) Unspecified Familial
4) Unspecified Family Integrity

IFSD then conducted a set of analyses for all FNCFS requests by applying the same
sorting approaches documented in section Il. Global/Descriptive Analysis.

VII.  Methodology notes for age 18+ analysis

IFSD filtered the “age_category” column in data file FY 2016-17 to 2022-23 Jordans
Principle First Nations Datasets - PROTECTED B and selected value 18+.

IFSD then conducted a set of analyses for all age 18+ requests by applying the same
sorting approaches documented in section Il. Global/Descriptive Analysis.

VIll.  Methodology notes for denied requests analysis

IFSD filtered the “final_decision” column in data file FY 2016-17 to 2022-23 Jordans
Principle First Nations Datasets - PROTECTED B and selected value denied.

IFSD then conducted a set of analyses for all denied requests by applying the same
sorting approaches documented in section Il. Global/Descriptive Analysis.

IX. Methodology notes for crisis intervention and suicide prevention analysis

IFSD filtered the “category_tier 2” column in data file FY 2016-17 to 2022-23 Jordans
Principle First Nations Datasets - PROTECTED B and selected value Crisis intervention
and suicide prevention.

IFSD then sorted Crisis intervention and suicide prevention requests by region and
dataset (individual v. group).

X. Methodology notes for residential health care treatment analysis

IFSD filtered the “category_tier_3” column in data file FY 2016-17 to 2022-23 Jordans
Principle First Nations Datasets - PROTECTED B and selected value Residential health
care treatment.

IFSD then sorted Residential health care treatment requests by urgency.
XI.  Methodology notes for infrastructure analysis

IFSD filtered the “category_tier_1” column in data file FY 2016-17 to 2022-23 Jordans
Principle First Nations Datasets - PROTECTED B and selected value infrastructure.
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IFSD then sorted infrastructure requests by category_tier_2, by category_tier_3, and by
final decision.

Xll.  Methodology notes for Substance use treatment Analysis

IFSD filtered the “category_tier 2” column in data file FY 2016-17 to 2022-23 Jordans
Principle First Nations Datasets - PROTECTED B and selected value substance use
treatment.

IFSD then sorted substance use treatment requests by category_tier_3, by final decision,
and by dataset (individual v. group). category_tier_3 values include:

1) Non-residential programs for substance use treatment
2) Residential program for substance use treatment

3) Other substance use treatment

4) Administration fees for substance use treatment

Xlll.  Methodology notes for addiction analysis

IFSD filtered the “Needs” column in data file FY 2016-17 to 2022-23 Jordans Principle
First Nations Datasets - PROTECTED B and tagged a request as related to Addiction if
any of the following were values for the Needs variable:

1) Opioid-use Disorder (Opioid Addiction)

2) Stimulant-use Disorder (Stimulant Addiction)

3) Substance-Induced

4) Unspecified Substance-use Disorder (Unspecified Addiction)
5) Alcohol-use Disorder (Alcohol Addiction)

6) Nicotine-use Disorder (Nicotine Addiction)

IFSD then sorted addiction requests by final decision.

XIV. Methodology notes for appeal analysis

IFSD filtered the “appeal_submitted_date” column in data file FY 2016-17 to 2022-23
Jordans Principle First Nations Datasets - PROTECTED B and only kept non-blank cells.

IFSD then conducted a set of analyses for all appeal requests by applying the same
sorting approaches documented in section Il. Global/Descriptive Analysis.
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XV. Methodology notes for Re-reviews

Re-review “a previously denied item which has been re-reviewed due to new information or the
implementation of the Back-to-Basics(B2B) policies"

Re-assessment “an item currently in escalations, not yet denied, which may be eligible for re-
assessment/approval due to new information or B2B.”

IFSD filtered the “rereview_item_submitted_date” column in data file FY 2016-17 to 2022-
23 Jordans Principle First Nations Datasets - PROTECTED B and only kept non-blank
cells.

IFSD then conducted a set of analyses for all rereview requests by applying the same
sorting approaches documented in section Il. Global/Descriptive Analysis.

XVI.  Methodology notes for reasonable first point of contact for off-reserve First
Nations child

IFSD created an additional code for each entry of “category_tier_1” (e.g., education) and
“category_tier_2" (e.g., education supplies) in data file FY 2016-17 to 2022-23 Jordans
Principle First Nations Datasets - PROTECTED B. The code reflects the reasonable first
point of contact for off-reserve First Nations child. Possible codes for reasonable first point
of contact were: provincial, federal, and neither.

Using information from federal and provincial/territorial government websites, IFSD coded
the categories using the question in a typical situation, which level of government would
be a reasonable first point of contact for a First Nations child off-reserve requiring this
product or service?

IFSD presents this information on a best-efforts basis for illustrative purposes only,
assuming a general case. There are circumstances in which one or more order of
government would offer or make accessible financial and/or other supports to meet the
differentiated needs of a citizen.

Limitations with this approach include:

1) IFSD was required to make assumptions about categories of need as some
definitions were not clear.

2) ISC’s categories of need do not necessarily map to either provincial/territorial or
federal programs.

3) The extent of services offered by provinces/territories may vary.

4) Not all federal and provincial programs are universal. Some may target specific
sub-populations, particularly low-income and disabled children/families.
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XVIl.  Methodology notes for reasonable first point of contact for off-reserve First
Nations child

Using the actual data for fiscal years 2017-18 to 2020-21, IFSD extrapolated the trend

in row count for subsequent fiscal years using the trend function in Excel. The aim was
to compare the 2021-22 and 2022-23 data with the extrapolated value.
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Appendix
IFSD
Dsitinct needs 2022-23 [Nz ST
clusters Needs
Clusters

Opioid-use Disorder (Opioid Addiction) Addiction Health
Stimulant-use Disorder (Stimulant Addiction) | Addiction Health
Substance-Induced Addiction Health
Unspecified Substance-use Disorder -
(Unsppecified Addiction) Addiction Health
Alcohol-use Disorder (Alcohol Addiction) Addiction Health
Nicotine-use Disorder (Nicotine Addiction) Addiction Health
Malocclusion (Misaligned/Crooked Teeth) Dental/Orthodontic | Health
Oral Infection (Dental Abscess) Dental/Orthodontic | Health
Tooth Decay (Cavity) Dental/Orthodontic | Health
Unspecified Dental Dental/Orthodontic | Health
Unspecified Dental/Orthodontic Dental/Orthodontic | Health
Unspecified Orthodontic Dental/Orthodontic | Health
Affordability Deprivation/poverty | Social
Lack of Access to Service Deprivation/poverty | Social
Malnutrition Deprivation/poverty | Social
Unsafe Living Conditions Deprivation/poverty | Social
Unspecified Financial Deprivation/poverty | Social
Unspecified Low Income Deprivation/poverty | Social
Assisting Student in Surpassing Academic Education Education
Standards
Difficulty Interpreting Visual Information Education Education
Difficulty with Fine Motor Skills Education Education
Difficulty with Math Education Education
Difficulty with Reading Education Education
Difficulty with Writing Education Education
Ensuring Participation in School Activities Education Education
Ensuring Student Meets Academic Standards | Education Education
Specific Language Impairment Education Education
Speech Sound Disorder Education Education
Stuttering Education Education
Unspecified Academic Performance (Grades) | Education Education
Unspecified Education Education Education
Unspecified Language Disorder Education Education
Unspecified Learning Assistance Education Education
Unspecified Learning Disorder Education Education
Unsp_ecmed Speech and Language Education Education
Impairment
Unspecified Speech Disorder Education Education
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First Nations child

Child Apprehension Prevention and family services | Social

(ENCES)

First Nations child
Preserving Family Integrity and family services | Social

(ENCES)

First Nations child
Unspecified Familial and family services | Social

(ENCES)

First Nations child
Unspecified Family Integrity and family services | Social

(ENCES)
COVID-19 COVID-19 Health
Acne Health Health
Angelman Syndrome Health Health
Ankyloglossia (Tongue-tie) Health Health
Aphasia Health Health
Apneic Spells Health Health
Apparent Life-Threatening Event (ALTE) Health Health
Apraxia of Speech Health Health
Arthritis Health Health
Arthrogryposis Multiplex Congenita Health Health
Asperger Syndrome Health Health
Asthma Health Health
Autistic Disorder Health Health
Avoidant/Restrictive Food intake Disorder Health Health
Back Pain Health Health
Binge Eating Disorder Health Health
Bone Fracture Health Health
Brain Tumor Health Health
Bronchiolitis Health Health
Celiac Health Health
Cerebral Palsy Health Health
Change in Chromosome Number Health Health
Change in Chromosome Structure Health Health
Chiari Malformation Health Health
Chronic Motor or Vocal Tic Disorder Health Health
Clubfoot Health Health
Concussion Health Health
Congenital Heart Disease Health Health
Constipation Health Health
Cough Health Health
Craniofacial Abnormalities Health Health
Craniosynostosis Health Health
Crohns Disease Health Health

22/36



Z51FPD

Cystic Fibrosis Health Health
Developmental Verbal Dyspraxia Health Health
Diabetes Health Health
Diarrhea Health Health
Difficulty Hearing Differences Between Health Health
Sounds

Downs Syndrome Health Health
Due to a general medical condition Health Health
Dysarthria Health Health
Eczema Health Health
Encephalopathy Health Health
Encopresis Health Health
Ensuring Physical Health Health Health
Enuresis Health Health
Environmental Allergy Health Health
Failure to Thrive Health Health
Febrile Seizures Health Health
Fecal Incontinence Health Health
Fetal alcohol spectrum disorders (FASD) Health Health
Focal and Multifocal Seizures Health Health
Food Allergy Health Health
Functional Abdominal Pain Health Health
Gait / Walking Disorders Health Health
Gene Abnormality Health Health
Growth Disorder Health Health
Hearing Loss Health Health
Heart Attack Health Health
Heart Failure Health Health
Heart Valve Problem Health Health
Human Immunodeficiency Health Health
Hydrocephalus Health Health
Hyperinsulinemia Health Health
Hypotonia Health Health
Immunization Health Health
Infantile Spasms Health Health
Insomnia Health Health
Iron Deficiency Health Health
Juvenile Rheumatoid Arthritis Health Health
Kidney Failure Health Health
Kidney Stones Health Health
Leukemia Health Health
Lice Health Health
Lymphoma Health Health
Meningitis Health Health
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Migraine Health Health
Multiple Sclerosis Health Health
Myelomeningocele (Spina Bifida) Health Health
Neurofibromatosis Type 1 (NF1) Health Health
Obesity Health Health
Onychocryptosis (Ingrown Nail) Health Health
Orofacial Myofunctional Disorder Health Health
Osteosarcoma Health Health
Paralysis Health Health
Paraplegia Health Health
Plagiocephaly Health Health
Pneumonia Health Health
Post-Concussion Syndrome Health Health
Posttraumatic Stress Disorder (PTSD) Health Health
Potential Neurological Disorder Health Health
Pregnancy/Prenatal Screening Health Health
Premature Birth Health Health
Premenstrual Dysmorphic Disorder Health Health
Prenatal Health Health
Psoriasis Health Health
Quadriplegia Health Health
Reflux Health Health
Scoliosis Health Health
Short Bowel Syndrome Health Health
Sleep Apnea Health Health
Spasticity Health Health
Specific Phobia Health Health
Spinal Cord Injury Health Health
Spine Tumor Health Health
Stroke Health Health
Sudden Infant Death Syndrome (SIDS) Health Health
Temporomandibular Joint Dysfunction Health Health
Thyroid Disease Health Health
Torticollis Health Health
Tourettes Syndrome Health Health
Transport Injuries Health Health
Tremor Health Health
Tuberculosis Health Health
Tuberculosis Sclerosis Complex Health Health
Unintentional Injuries (Non-Transport) Health Health
U_nspecmed Acute or Chronic Respiratory Health Health
Diseases

Unspecified Allergy Health Health
Unspecified Anemia Health Health
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Unspecified Autism Spectrum Disorder (ASD) | Health Health
Unspecmed Autmmmune and Health Health
Autoinflammatory Diseases

Unspecified Bacterial or Viral Infections Health Health
Unspecified Blood Disease/ Disorder Health Health
Unspecified Bone Cancers Health Health
Unspecified Brain Cancer Health Health
Unspecified Calculi Health Health
Unspecified Cancer Health Health
U_nspecmed Cardiovascular and Circulatory Health Health
Disease

Unspecified Change in Chromosome Health Health
Unspecified Congenital and Genetic Disease | Health Health
Unspecified Congenital Malformation Health Health
Unspecified Developmental Disorders Health Health
Unspeglfled Diets and Other Dietary Health Health
Therapies

Unspecified Digestive Disease Health Health
Unspecified Disruptive Behavior Disorders Health Health
(DBD)

Unspecified Ear Disease Health Health
Unspecified Ear, Nose, and Throat Diseases | Health Health
Unspecified Eating Disorders Health Health
Unspecified Elimination Disorder Health Health
U_nspecmed_ Endocrine and Metabolic Health Health
Diseases/Disorders

Unspecified Endocrine Disease Health Health
Unspecified Environmental Disease Health Health
Unspecified Eye Disease Health Health
Unspecified Genetic Disorder Health Health
Unspecified Headache Health Health
Unspecified Health Health Health
Unspecified Infectious Disease Health Health
Unspecified Injury Health Health
Unspecified Kidney and Urinary Disease Health Health
Unspecified Metabolic Disorders Health Health
Unspecified Mouth Disease Health Health
Unspecified Musculoskeletal Disorders Health Health
Unspecified Neoplasm Health Health
Unspecified Nerve and Muscle Diseases Health Health
Unspecified Neurological Disorder Health Health
Unspecified Newborn Health Health
Unspecified Nose Disease Health Health
Unspecified Nutritional Disorder Health Health
Unspecified Pediatric Condition Health Health
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Unspecified Physical Access Health Health
Unspecified Physical lliness Health Health
Unspecified Pregnancy Health Health
Unspecified Rare Cancer Health Health
Unspecified Renal Failure Health Health
Unspecified Respiratory Disease Health Health
Unspecified Screening Health Health
Unspecified Seizure Health Health
Unspecified Skin Disease Health Health
Unspecified Sleep Disorder Health Health
Unspecified Spine Disease Health Health
Unspecified Throat Disease Health Health
Unspecified Tic Disorders Health Health
Unspecified Viral Infection Health Health
ggg}enrmesépollrg;ory Tract Infection (UTRI - Health Health
Urinary Incontinence Health Health
Urinary Tract Infection (UTI) Health Health
Voice Disorder Health Health
Vomiting Health Health
Global Developmental Delays Health Health
Agoraphobia Mental health Health
Bipolar Disorder Mental health Health
Conduct Disorder (CD) Mental health Health
Schizophrenia Mental health Health
Selective Mutism Mental health Health
Social Anxiety Disorder Mental health Health
Unspecified Anxiety or Panic Disorder Mental health Health
Unspecified Mental Disorder Mental health Health
Unspecified Mental Health Disorder Mental health Health
Unspecified Mood Disorders Mental health Health
Unspecified Psychotic Disorder Mental health Health
Anorexia Nervosa Mental health Health
ﬁat\tggt[lg)n-Deflcn Hyperactivity Disorder Mental health Health
Bulimia Nervosa Mental health Health
Generalized Anxiety Disorder Mental health Health
Major Depressive Disorder (Depression) Mental health Health
Nightmares / Night Terrors (Parasomnias) Mental health Health
Oppositional Defiant Disorder (ODD) Mental health Health
Panic Disorder Mental health Health
Persistent Depressive Disorder (Dysthymia) Mental health Health
Pervasive Developmental Disorder Mental health Health
Separation Anxiety Disorder Mental health Health
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Socialization Issue Mental health Health
NA N/A N/A

Missing Status Registration Unspecified Social
Unspecified Access Unspecified Other
Unspecified Need Unspecified Other
Unspecified Safety Concerns Unspecified Social
Unspecified Treaty Rights Unspecified Social
Retro 2020 CHRT 36 Rot0 2020 CART | social
Furthering Cultural Awareness Social well-being Social
Unspecified Cultural Social well-being Social
Unspecified Healthy Relationships Social well-being Social
Unspecified Participation Social well-being Social
Unspecified Reconciliation Social well-being Social
Unspecified Relationships Social well-being Social
Unspecified Social Social well-being Social
Hyperopia (far-sightedness) Vision Health
Myopia (near-sightedness) Vision Health
Unspecified Vision Impairment Vision Health

Appendix B - 1
AmountRequestedCategory Approved_FundsCategory IFSD Clusters

0-24 0-24 $0-$99

25-49 25-49 $0-$99

50-74 50-74 $0-$99

75-99 75-99 $0-$99

100-124 100-124 $100-$999
125-149 125-149 $100-$999
150-174 150-174 $100-$999
175-199 175-199 $100-$999
200-224 200-224 $100-$999
225-249 225-249 $100-$999
250-274 250-274 $100-$999
275-299 275-299 $100-$999
300-324 300-324 $100-$999
325-349 325-349 $100-$999
350-374 350-374 $100-$999
375-399 375-399 $100-$999
400-424 400-424 $100-$999
425-449 425-449 $100-$999
450-474 450-474 $100-$999
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475-499 475-499 $100-$999
500-524 500-524 $100-$999
525-549 525-549 $100-$999
550-574 550-574 $100-$999
575-599 575-599 $100-$999
600-624 600-624 $100-$999
625-649 625-649 $100-$999
650-674 650-674 $100-$999
675-699 675-699 $100-$999
700-724 700-724 $100-$999
725-749 725-749 $100-$999
750-774 750-774 $100-$999
775-799 775-799 $100-$999
800-824 800-824 $100-$999
825-849 825-849 $100-$999
850-874 850-874 $100-$999
875-899 875-899 $100-$999
900-924 900-924 $100-$999
925-949 925-949 $100-$999
950-974 950-974 $100-$999
975-999 975-999 $100-$999
1000-1049 1000-1049 $1,000-$4,999
1050-1099 1050-1099 $1,000-$4,999
1100-1149 1100-1149 $1,000-$4,999
1150-1199 1150-1199 $1,000-$4,999
1200-1249 1200-1249 $1,000-$4,999
1250-1299 1250-1299 $1,000-$4,999
1300-1349 1300-1349 $1,000-$4,999
1350-1399 1350-1399 $1,000-$4,999
1400-1449 1400-1449 $1,000-$4,999
1450-1499 1450-1499 $1,000-$4,999
1500-1549 1500-1549 $1,000-$4,999
1550-1599 1550-1599 $1,000-$4,999
1600-1649 1600-1649 $1,000-$4,999
1650-1699 1650-1699 $1,000-$4,999
1700-1749 1700-1749 $1,000-$4,999
1750-1799 1750-1799 $1,000-$4,999
1800-1849 1800-1849 $1,000-$4,999
1850-1899 1850-1899 $1,000-$4,999
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1900-1949 1900-1949 $1,000-$4,999
1950-1999 1950-1999 $1,000-$4,999
2000-2049 2000-2049 $1,000-$4,999
2050-2099 2050-2099 $1,000-$4,999
2100-2149 2100-2149 $1,000-$4,999
2150-2199 2150-2199 $1,000-$4,999
2200-2249 2200-2249 $1,000-$4,999
2250-2299 2250-2299 $1,000-$4,999
2300-2349 2300-2349 $1,000-$4,999
2350-2399 2350-2399 $1,000-$4,999
2400-2449 2400-2449 $1,000-$4,999
2450-2499 2450-2499 $1,000-$4,999
2500-2599 2500-2599 $1,000-$4,999
2600-2699 2600-2699 $1,000-$4,999
2700-2799 2700-2799 $1,000-$4,999
2800-2899 2800-2899 $1,000-$4,999
2900-2999 2900-2999 $1,000-$4,999
3000-3099 3000-3099 $1,000-$4,999
3100-3199 3100-3199 $1,000-$4,999
3200-3299 3200-3299 $1,000-$4,999
3300-3399 3300-3399 $1,000-$4,999
3400-3499 3400-3499 $1,000-$4,999
3500-3599 3500-3599 $1,000-$4,999
3600-3699 3600-3699 $1,000-$4,999
3700-3799 3700-3799 $1,000-$4,999
3800-3899 3800-3899 $1,000-$4,999
3900-3999 3900-3999 $1,000-$4,999
4000-4099 4000-4099 $1,000-$4,999
4100-4199 4100-4199 $1,000-$4,999
4200-4299 4200-4299 $1,000-$4,999
4300-4399 4300-4399 $1,000-$4,999
4400-4499 4400-4499 $1,000-$4,999
4500-4599 4500-4599 $1,000-$4,999
4600-4699 4600-4699 $1,000-$4,999
4700-4799 4700-4799 $1,000-$4,999
4800-4899 4800-4899 $1,000-$4,999
4900-4999 4900-4999 $1,000-$4,999
5000-5249 5000-5249 $5,000+

5250-5499 5250-5499 $5,000+
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5500-5749 5500-5749 $5,000+
5750-5999 5750-5999 $5,000+
6000-6249 6000-6249 $5,000+
6250-6499 6250-6499 $5,000+
6500-6749 6500-6749 $5,000+
6750-6999 6750-6999 $5,000+
7000-7249 7000-7249 $5,000+
7250-7499 7250-7499 $5,000+
7500-7749 7500-7749 $5,000+
7750-7999 7750-7999 $5,000+
8000-8249 8000-8249 $5,000+
8250-8499 8250-8499 $5,000+
8500-8749 8500-8749 $5,000+
8750-8999 8750-8999 $5,000+
9000-9249 9000-9249 $5,000+
9250-9499 9250-9499 $5,000+
9500-9749 9500-9749 $5,000+
9750-9999 9750-9999 $5,000+
10000-10999 10000-10999 $5,000+
11000-11999 11000-11999 $5,000+
12000-12999 12000-12999 $5,000+
13000-13999 13000-13999 $5,000+
14000-14999 14000-14999 $5,000+
15000-15999 15000-15999 $5,000+
16000-16999 16000-16999 $5,000+
17000-17999 17000-17999 $5,000+
18000-18999 18000-18999 $5,000+
19000-19999 19000-19999 $5,000+
20000-20999 20000-20999 $5,000+
21000-21999 21000-21999 $5,000+
22000-22999 22000-22999 $5,000+
23000-23999 23000-23999 $5,000+
24000-24999 24000-24999 $5,000+
25000-29999 25000-29999 $5,000+
30000-34999 30000-34999 $5,000+
35000-39999 35000-39999 $5,000+
40000-44999 40000-44999 $5,000+
45000-49999 45000-49999 $5,000+
50000-59999 50000-59999 $5,000+
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60000-69999 60000-69999 $5,000+
70000-79999 70000-79999 $5,000+
80000-89999 80000-89999 $5,000+
90000-99999 90000-99999 $5,000+
100000-149999 100000-149999 $5,000+
150000-199999 150000-199999 $5,000+
200000-249999 200000-249999 $5,000+
250000+ 250000+ $5,000+
(blank) (blank) (blank)

Appendix B - 2
AmountRequestedCategory Approved_FundsCategory IFSD Clusters \

0-24 0-24 $0-$499
25-49 25-49 $0-$499
50-74 50-74 $0-$499
75-99 75-99 $0-$499
100-124 100-124 $0-$499
125-149 125-149 $0-$499
150-174 150-174 $0-$499
175-199 175-199 $0-$499
200-224 200-224 $0-$499
225-249 225-249 $0-$499
250-274 250-274 $0-$499
275-299 275-299 $0-$499
300-324 300-324 $0-$499
325-349 325-349 $0-$499
350-374 350-374 $0-$499
375-399 375-399 $0-$499
400-424 400-424 $0-$499
425-449 425-449 $0-$499
450-474 450-474 $0-$499
475-499 475-499 $0-$499
500-524 500-524 $500-$999
525-549 525-549 $500-$999
550-574 550-574 $500-$999
575-599 575-599 $500-$999
600-624 600-624 $500-$999
625-649 625-649 $500-$999
650-674 650-674 $500-$999
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675-699 675-699 $500-$999
700-724 700-724 $500-$999
725-749 725-749 $500-$999
750-774 750-774 $500-$999
775-799 775-799 $500-$999
800-824 800-824 $500-$999
825-849 825-849 $500-$999
850-874 850-874 $500-$999
875-899 875-899 $500-$999
900-924 900-924 $500-$999
925-949 925-949 $500-$999
950-974 950-974 $500-$999
975-999 975-999 $500-$999
1000-1049 1000-1049 $1,000-$2,999
1050-1099 1050-1099 $1,000-$2,999
1100-1149 1100-1149 $1,000-$2,999
1150-1199 1150-1199 $1,000-$2,999
1200-1249 1200-1249 $1,000-$2,999
1250-1299 1250-1299 $1,000-$2,999
1300-1349 1300-1349 $1,000-$2,999
1350-1399 1350-1399 $1,000-$2,999
1400-1449 1400-1449 $1,000-$2,999
1450-1499 1450-1499 $1,000-$2,999
1500-1549 1500-1549 $1,000-$2,999
1550-1599 1550-1599 $1,000-$2,999
1600-1649 1600-1649 $1,000-$2,999
1650-1699 1650-1699 $1,000-$2,999
1700-1749 1700-1749 $1,000-$2,999
1750-1799 1750-1799 $1,000-$2,999
1800-1849 1800-1849 $1,000-$2,999
1850-1899 1850-1899 $1,000-$2,999
1900-1949 1900-1949 $1,000-$2,999
1950-1999 1950-1999 $1,000-$2,999
2000-2049 2000-2049 $1,000-$2,999
2050-2099 2050-2099 $1,000-$2,999
2100-2149 2100-2149 $1,000-$2,999
2150-2199 2150-2199 $1,000-$2,999
2200-2249 2200-2249 $1,000-$2,999
2250-2299 2250-2299 $1,000-$2,999
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2300-2349 2300-2349 $1,000-$2,999
2350-2399 2350-2399 $1,000-$2,999
2400-2449 2400-2449 $1,000-$2,999
2450-2499 2450-2499 $1,000-$2,999
2500-2599 2500-2599 $1,000-$2,999
2600-2699 2600-2699 $1,000-$2,999
2700-2799 2700-2799 $1,000-$2,999
2800-2899 2800-2899 $1,000-$2,999
2900-2999 2900-2999 $1,000-$2,999
3000-3099 3000-3099 $3000-$4,999
3100-3199 3100-3199 $3000-$4,999
3200-3299 3200-3299 $3000-$4,999
3300-3399 3300-3399 $3000-$4,999
3400-3499 3400-3499 $3000-$4,999
3500-3599 3500-3599 $3000-$4,999
3600-3699 3600-3699 $3000-$4,999
3700-3799 3700-3799 $3000-$4,999
3800-3899 3800-3899 $3000-$4,999
3900-3999 3900-3999 $3000-$4,999
4000-4099 4000-4099 $3000-$4,999
4100-4199 4100-4199 $3000-$4,999
4200-4299 4200-4299 $3000-$4,999
4300-4399 4300-4399 $3000-$4,999
4400-4499 4400-4499 $3000-$4,999
4500-4599 4500-4599 $3000-$4,999
4600-4699 4600-4699 $3000-$4,999
4700-4799 4700-4799 $3000-$4,999
4800-4899 4800-4899 $3000-$4,999
4900-4999 4900-4999 $3000-$4,999
5000-5249 5000-5249 $5,000+
5250-5499 5250-5499 $5,000+
5500-5749 5500-5749 $5,000+
5750-5999 5750-5999 $5,000+
6000-6249 6000-6249 $5,000+
6250-6499 6250-6499 $5,000+
6500-6749 6500-6749 $5,000+
6750-6999 6750-6999 $5,000+
7000-7249 7000-7249 $5,000+
7250-7499 7250-7499 $5,000+
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7500-7749 7500-7749 $5,000+
7750-7999 7750-7999 $5,000+
8000-8249 8000-8249 $5,000+
8250-8499 8250-8499 $5,000+
8500-8749 8500-8749 $5,000+
8750-8999 8750-8999 $5,000+
9000-9249 9000-9249 $5,000+
9250-9499 9250-9499 $5,000+
9500-9749 9500-9749 $5,000+
9750-9999 9750-9999 $5,000+
10000-10999 10000-10999 $5,000+
11000-11999 11000-11999 $5,000+
12000-12999 12000-12999 $5,000+
13000-13999 13000-13999 $5,000+
14000-14999 14000-14999 $5,000+
15000-15999 15000-15999 $5,000+
16000-16999 16000-16999 $5,000+
17000-17999 17000-17999 $5,000+
18000-18999 18000-18999 $5,000+
19000-19999 19000-19999 $5,000+
20000-20999 20000-20999 $5,000+
21000-21999 21000-21999 $5,000+
22000-22999 22000-22999 $5,000+
23000-23999 23000-23999 $5,000+
24000-24999 24000-24999 $5,000+
25000-29999 25000-29999 $5,000+
30000-34999 30000-34999 $5,000+
35000-39999 35000-39999 $5,000+
40000-44999 40000-44999 $5,000+
45000-49999 45000-49999 $5,000+
50000-59999 50000-59999 $5,000+
60000-69999 60000-69999 $5,000+
70000-79999 70000-79999 $5,000+
80000-89999 80000-89999 $5,000+
90000-99999 90000-99999 $5,000+
100000-149999 100000-149999 $5,000+
150000-199999 150000-199999 $5,000+
200000-249999 200000-249999 $5,000+
250000+ 250000+ $5,000+
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0
ISC Cluster — Relation to Child
Community-Based Worker

Education Professional

Health Professional

Navigator

Social Professional

IFSD Cluster — Relation to Child

Professional

Family Member

Non-Professional

Other

(blank)

Family Member | Navigator

Other and blank

Appendix C - 2
ISC Cluster — Relation to Child
Community-Based Worker

Education Professional

Health Professional

Social Professional

IFSD Cluster — Relation to Child

Professional

Family Member | Navigator

Navigator Navigator

Family Member Non-Professional (family)
Other

(blank) Other and blank
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Notice to reader

= (Ccase data records opened requests that individuals and groups made for funding from Jordan’s
Principle. This means that unopened requests are not included in the dataset.

= Unopened or backlogged requests can impact findings. In December 2024, Canada reported 140,000
backlogged requests, of which 25,000 requests were self-declared as urgent.

= The application of the Back to Basics approach cannot be verified with GCcase data. For instance, there is
no way of determining if a professional letter supported an application.

= (GCcase records requests that have been processed. There are gaps in understanding:
— The size of the “"backlog” regionally and nationally;

— The impact of the unopened requests on analysis and findings using GCcase data.
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GCcase overview

= Each request refers to a single item that an individual or a group is requesting.
= One child can be associated to multiple requests and one request can be associated to multiple children.

= There are four different lenses IFSD will use when analyzing GCcase data:

1) Number of children

2) Number of requests

3) Products, Services, and Supports (PSS)
)

4) Row count
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Approaches to analyzing GCcase data

Measure Description Considerations

Number of requests

Number of children

Products, Services, and
Supports (PSS)

Row count

./\ )

N
on
oo

The items people request from Jordan’s
Principle.

This approach counts each item once even if it
is associated with multiple children.

The children associated to requests, when
defined.

This approach counts each child once even if
they are associated with multiple requests.

Estimated number of instances of children
requesting support through Jordan’s Principle.

Defined number of instances of children
requesting support through Jordan’s Principle.

No count of individual children.

Limited alignment to administrative practice,
l.e., clusters instances of requests.

Not defined for all group requests.

Risks overestimating the impact/reach of
Jordan'’s Principle (by using an estimated
number of children who benefit from a group
request without actual numbers).

Risks underestimating the impact/reach of
Jordan'’s Principle (by assuming only 1 child
benefits from group requests that do not define
the number of associated children).



Row count for general analysis

IFSD uses row count for general analysis.

= Counting rows = counting instances of a request. The row count is the administrative point of origin.
= |FSD recognizes that this counts the same child multiple times if they make multiple requests.

= |FSD is agnostic to the number of children and estimated children associated to a group request.

= The row count is crucial because it aligns to the administrative approach, i.e., one request, one requirement
to evaluate and respond, regardless of the nature of the request.
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General analysis
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There was a significant

growth in requests between
FY 2021-22 and 2022-23.

Back to Basics was
introduced in 2022. |FSD
cannot verify if/how the
implementation of Back to
Basics in 2022 impacted the
increase in number of
requests. The datais
untethered to ISC’s
administration, i.e., rules,
evaluation, and public
understanding of Jordan’s
Principle.
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Growth Iin requests by row count
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The change represents
a 119% percentage
Increase between the
fiscal years.

N
on
oo

Percentage change in total number of rows by fiscal year
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Analysis of requests by row count

= A significant majority

of instances of requests are 100%
for individuals. 90%
80%
70%
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Percentage of rows by dataset by fiscal year
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Source: Indigenous Services Canada (ISC).
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Over 90% of all
instances of requests
are approved across
fiscal years.
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Amounts requested v. approved by row count

Percentage of rows by amount by fiscal year

w0498 w=500-35% =1000-2883 =3000-4589 000+

= Approximately 3/4 of
instances of requests
and approved amounts
are less than $5,000. 0%
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20% 21% 20% 27385 21% 250 245 A p—
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Source: Indigenous Services Canada (I15C).
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PSS v. row count

In FY 2022-23, the count
of Products, Supports,
and Services (PSS)
(1,623,861), is 11x
greater than the number
of rows (145,817).
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PSS: individual v. group requests

= Over 90% of PSS are
associated to group e
requests. 90%
BR%G
= Using PSS alone distorts 70%
the instances of requests 8 s
and their association to 5
. = 50%
children. g
% 40
0
0%
20
10R%G
0%

Percentage of Products, Services, and Supports (PSS) by individual v. group by

fiscal year
® Individual = Group

201920

200817 20017-18 201818 2020-21 2021-22
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Source: Indigenous Sendces Canada (15C).
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In the last two fiscal
years, Ontario has
requested
approximately 60%
of products,
supports, and
services through
Jordan’s Principle
(this includes all
requests, i.e.,
approved and
denied).
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Percentage of Products, Services, and Supports (PSS) by fiscal year by region
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Source: Indigenous Services Canada (ISC).
Notes: 1) AR and ATL stand for Atlantic Region. 2) NR stands for Northern Region. 3) Entries with fewer than 15 records were suppressed.
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In FY 2022-23,
Ontario had the
highest number of
approved group
requests, which
reflects its significant
share of overall

requests through
PSS.
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Categories of need in GCcase

= GCcase identifies three tiers of needs
— Tier 1: Broad categories of needs, based on aggregated Tier 2 categories or need.
— Tier 2: Detailed categories of needs, grouped to form broader Tier 1 categories of need.

— Tier 3: Specific categories of needs, grouped to form broader Tier 2 categories of need. (There are several needs,
e.g., 366 unique needs identified in fiscal year 2022-23. IFSD uses Tier 3 information to build its own categories of
needs or for specific analysis, e.q., requests tagged to children in care.)

= Consider the table below, distinguishing Tier 1 and Tier 2 categories of need and their composition.

— The Tier 1 “Medical travel” need is composed of several Tier 2 needs, some of which are indicated in the table
below.

Tier 1 Tier 2 Tier 3
. Meals for medical travel
, Meals and accommodations for
Medical travel .
medical travel
Etc.
Ground travel (non-emergency
Medical travel Non-emergency medical medical transportation)
transportation
Etc.
Ground ambulance (emergency
Medical travel Emergency medical transportation medical transportation)
IFSD
IFPD 17 Etc.
Etc. Etc. Etc.




Tier 1 category of need by approach

= The share of tier 1 category of needs for all requests (i.e., not only those approved) varies by analytic
approach in FY 2022-23:

— Row count: economic supports (23%), followed by medical travel (19%)
— PSS: health services (27%), followed by education (23%)

— Number of requests: medical travel (20%), followed by education (18%)

= Each of the approaches indicate a different share of need based on the count they emphasize. PSS
emphasizes group requests, while rows capture the instances of all needs, and the number of requests a
unique item.

RAIF
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PD 18



Percentage of rows by tier 1 category of need by fiscal year
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Percentage of Products, Services, and Supports (PSS) by tier 1 category of need by fiscal year
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Percentage of requests by tier 1 category of need by fiscal year
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PSS v. number of requests: Tier 1 category of needs

= There are differences in the tier 1 category of needs for approved requests in FY 2022-23:

— PSS = education (26%), followed by health services (24%)
— Number of requests = medical travel (21%), followed by education (18%)

= Both approaches are different than the row count in which economic supports are the largest tier 1
category in FY 2022-23.
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Individual v. group analysis by tier 1 category of need

= InFY 2022-23, most group requests were for education, while for individuals, they were for medical travel,
when using the number of requests (i.e., unique item ID).

= |n previous fiscal years, mental health figured prominently in group requests. The prominence of education
in FY 2022-23 is different.

= By contrast, when using rows for FY 2022-23, economic supports figure prominently for individual requests,
followed by medical travel. For group requests, education figures prominently.

=  When using PSS for FY 2022-23, individual requests are mostly for economic supports, followed by medical
travel (consistent with row count). Most group requests are for health services, followed by education.
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Percentage of rows by fiscal year by tier 1 category of need by individual v. group
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Percentage of PSS by fiscal year by tier 1 category of need by individual v. group
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Tier 2 category of needs

= The different approaches to analysis indicate different clusters of tier 2 categories of need for all requests
(i.e., not only approved requests). The top 2 areas of need for the approaches are:

— Row count: meals and accommodations for medical travel; groceries and personal care.

— Count request/unique item ID: educational assistance services and supports; meals and accommodations for
medical travel.

— PSS: allied health professional services; education assistance services and supports.
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Percentage of Products, Services, and Supports (PSS) by tier 2 category of need by fiscal year
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Urgent requests (row count)

= (GCcase data records opened requests that individuals and groups made for funding from Jordan’s Principle. This
means that unopened requests are not included in the dataset.

= The application of the Back to Basics approach cannot be verified with GCcase data. For instance, there is no
way of determining if a professional letter supported an application.

= In FY 2022-23, 8% of all requests (i.e., not only approved requests) were deemed urgent. Following the
implementation of Back to Basics, requestors could identify urgency.

= Over 90% of urgent requests are approved across fiscal years, other than FY 2020-21.
= |n the last two fiscal years, most urgent requests have been from Ontario, Manitoba, and Saskatchewan.

= Most urgent requests were for economic supports in the last two fiscal years (2021-22, 40% and 2022-23, 42%).
These categories were followed distantly by travel (13% in both fiscal years).
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Of urgent: Percentage of rows by final decision by fiscal year
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Of urgent: Percentage of rows by tier 1 category of need by fiscal year
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Non-urgent requests (row count)

= |nthe last two fiscal years, over 90% of non-urgent requests were approved.

= Tier 1 categories of need for non-urgent requests in FY 2022-23 were economic supports (21%), followed
closely by medical travel (20%), and educational supports (16%).
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Of non-urgent: Percentage of rows by final decision by fiscal year
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Of non-urgent: Percentage of rows by tier 1 category of need by fiscal year
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Jordan’s Principle requests and children in care

= There are significant data gaps (over 30% per fiscal year) that have no information/coding for requests for
children in care. Between 8%-10% of requests per fiscal year are unknown.

= Of requests with known information on whether a child is in care:
— Most requests are not for children in care.
— InFY 2022-23, 3% of requests were for children in provincial/territorial care.
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Relation to child

= Note that the tags for relation to child come from the GC case dataset and may not reflect the terminology
used in First Nations.

= Using requests (unique item ID) in FY 2022-23, most individual requests come through navigators, while
group requests come through a community-based worker.

= Consistent with analysis by requests, when using row count, most group requests in FY 2022-23 are
through a community-based worker, and individual requests through a navigator.
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Time for evaluating requests (all number of requests)

= (GCcase data records opened requests that individuals and groups made for funding from Jordan’s
Principle. This means that unopened requests are not included in the dataset.

= |nFY 2022-23, nearly 60% of requests were deemed to have sufficient information in 7 days or less from
the initial contact date (this is the date the requestor associated with a particular case first contacted ISC).
— On average, there are 39 days between initial contact and sufficient information in FY 2022-23.

= |nthe last two fiscal years, nearly 70% of requests had a final decision in O days after requests were
deemed to have sufficient information.

— On average, there are 8 days between the date of sufficient information and final decision in FY 2022-23 (generally
consistent across three fiscal years).
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Percentage of requests by number of days between sufficient information date and final decision date by fiscal year

1%

100%

T

60%

S0

40%

Parcentage of mquests

30

20%

10%

0%
2020-H 2021-22 2022-23

Fiscal yaar

mldays ®=1-Tdays w=B8-20 days w20to50days 50to 100 days w100+ days

Source: Indigenous Services Canada {I1SC).




T

o0
OO0

Average number of days between initial contact date and sufficient information date

45
40
35
30

[

>

3

5 25

@

o]

E 20

c

()

(=]

©

o 15

>

<
10
5
0

2020-21 2021-22 2022-23
Fiscal year

Source: Indigenous Services Canada (ISC).




nT
oW
0O

Average number of days between sufficient information date and final decision date
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Children accessing Jordan’s Principle through individual requests

= The number of children accessing Jordan’s Principle has increased across fiscal years, with a significant
increase between FY 2021-22 and 2022-23.

= The share of children accessing Jordan’s Principle is highest in Manitoba and Ontario in the last two fiscal
years.

= |nthe last two fiscal years, nearly 50% of children accessing Jordan’s Principle are 7 years old and younger.

= Most children accessing Jordan’s Principle are male.
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Mumber of children accessing Jordan's Principle through individual requests
by fiscal year
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Percentage in number of children accessing Jordan's Principle through

individual requests by fiscal year by region
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Percentage of children accessing Jordan's Principle through individual
requests by fiscal year by age category
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Location and affiliation of children accessing Jordan’s Principle

= |nthe last two fiscal years, 46% of children accessing Jordan's Principle were mainly resident off-reserve.

=  CHRT 36 eligibility is blank/N/A for over 80% of all requests across fiscal years.

— CHRT 36 eligibility refers to the Tribunal’s four criteria for eligibility under Jordan’s Principle:
Child is registered or eligible to be registered under the Indian Act;
Child has a parent/guardian registered or eligible to be registered under the Indian Act;
Child is recognized by their First Nation;
Child is ordinarily resident on-reserve.

=  Of CHRT 36 eligibility requests, 2% in FY 2022-23 were for children recognized by their First Nation, all
others were blank/N/A.
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Percentage of children accessing Jordan's Principle through individual requests by
child_chrt36_eligibility by fiscal year
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Notes: 1) Entries with fewer than 15 records were suppressed. 2) According to ISC, child_chrt36_eligibility "describes if the child is eligible
through a parent/guardian who is registered or eligible to be registered under the Indian Act."
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Percentage of children accessing Jordan's Principle through individual requests by
child_chrt36_recognized_by_nation by fiscal year
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Principle.




T

o0
OO0

Group requests

uOttawa



Group requests (number of requests)

= There are 523 group requests in FY 2022-23 that had a defined number of children associated to the
request.
— (8% were for 1-4 children
—  22% were for 5-49 children

= There were roughly 6,300 group requests in FY 2022-23 that had an estimated number of children
associated to the request.
— 38% were for fewer than 50 children
— 57% were for fewer than 100 children
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Of group requests that identified a specific number of children:
NMumber of requests by number of children per request by fiscal year
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Mumber of group requests that identified an estimated number of children by fiscal year
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Of group requests that identified an estimated number of children:
Percentage of requests by number of children per request by fiscal year
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Next steps

= |FSD is continuing its analysis of GCcase data.

= |FSD anticipates analysis of GCcase data to be complete by December 31, 2024.
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Get In touch

Helaina Gaspard, Ph.D.
Managing Director
helaina.gaspard@ifsd.ca
www.ifsd.ca
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Row count by recorded v. blank item ID data by fiscal year
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Row count by recorded v. blank v. N/A needs data by fiscal year
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Row count by recorded v. blank location of child data by fiscal year
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Row count by recorded v. blank end date data by fiscal year
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Row count by recorded v. blank v. N/A CHRT 36 eligibility data by fiscal year
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Row count by recorded v. blank v. N/A child recognized by nation through CHRT 36 data by

fiscal year
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Percentage of rows by final decision by fiscal year by region
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Of denied: Percentage of rows - Individual v. Group by fiscal year

100%
1%

S0

B0

gntage of rows

..

C
Fe
=
=

Par
]
b
=

9%

0% .

Individuwal Group

201818

Source; Indigencus Services Canada (15C).

Individua

891%

8%

Group
2018-20

B31%

Individual

2020-21

3%

Group

Fiscal year and dalaset

g%, : DA%
B% 6%
I m
Individual Group Individual Group
2021-22 2022-23




nT
oW
0O

Of approved: Percentage of Products, Services, and Supports (PSS) by individual v. group by
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GCcase overview

= Each request refers to a single item that an individual or a group is requesting.
= One child can be associated to multiple requests and one request can be associated to multiple children.

= There are four different lenses IFSD will use when analyzing GCcase data:

1) Number of children

2) Number of requests

3) Products, Services, and Supports (PSS)
)

4) Row count
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Approaches to analyzing GCcase data

Measure Description Considerations

Number of requests

Number of children

Products, Services, and
Supports (PSS)

Row count

./\ )

N
on
oo

The items people request from Jordan’s
Principle.

This approach counts each item once even if it
is associated with multiple children.

The children associated to requests, when
defined.

This approach counts each child once even if
they are associated with multiple requests.

Estimated number of instances of children
requesting support through Jordan’s Principle.

Defined number of instances of children
requesting support through Jordan’s Principle.

No count of individual children.

Limited alignment to administrative practice,
l.e., clusters instances of requests.

Not defined for all group requests.

Risks overestimating the impact/reach of
Jordan'’s Principle (by using an estimated
number of children who benefit from a group
request without actual numbers).

Risks underestimating the impact/reach of
Jordan'’s Principle (by assuming only 1 child
benefits from group requests that do not define
the number of associated children).



Outstanding questions submitted to ISC

Inclusions in GCcase

— For instance, according to ISC, service coordination requests “are typically not managed through the request based
process. However, some regions have entered select records.” This means that not all service coordination funding
is reflected in GCcase.

= Definitions

= Administrative practices associated to definitions

= FEtc.

= |FSD has requested clarification on which requests are and are not included in the GCcase dataset.
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Regional analysis

= The largest shares of requests in fiscal years 2021-22 and 2022-23 are from Ontario and Manitoba.

= Infiscal year 2022-23, Ontario had the largest share of group requests and Manitoba the largest share of
individual requests.

= The largest shares of approved requests are from Manitoba and Ontario in fiscal year 2022-23.
= Ontario had the largest share of denied requests in fiscal year 2022-23.

= A share of 70% or more of requests by region were for amounts below $5,000, consistent with shares of
amounts approved.
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Percentage of requests by region by fiscal year
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Percentage of requests by individual v. group by region by fiscal year
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Percentage of requests by region by final decision by fiscal year
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Percentage of requests by amount requested by region by fiscal year
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Regional analysis

= |nfiscal year 2022-23, most urgent requests were from Ontario (35%).

= Requests where the requester is a non-professional (i.e., family member) had the largest shares of denials
across regions.

= |n Manitoba, requests are mainly for children residing on-reserve.

= Most regional requests are approved. The largest shares of escalated requests in fiscal year 2022-23 are
from British Columbia and the Northern Region.

= Nearly 80% of regionally escalated requests in fiscal years 2021-22 and 2022-23 were denied.
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Percentage of requests by urgency by region by fiscal year
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Percentage of requests by relation to child by region by final decision, 2022-23
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Percentage of requests by whether child is ordinarily resident on-reserve by region by fiscal year
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Of regionally-escalated requests: Percentage of requests by final decision by fiscal year
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18+ analysis

= The largest shares of requests for youth aged 18+ were approved, were for youth residing off-reserve, and
were not urgent in fiscal year 2022-23.

= 7% or a smaller share of 18+ requests were tagged for FNCFS in fiscal years 2020-21, 2021-22, and 2022-
23.

=  Most 18+ requests were for economic supports and education.

52

on
OO0

19



N
on
oo

Of requests for recipients age 18+: Percentage of requests by final
decision by fiscal year
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Of requests for recipients age 18+: Percentage of requests by whether child is ordinarily resident on-

reserve by fiscal year
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Of requests for recipients age 18+: Percentage of requests by urgency by fiscal year
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Of requests for recipients age 18+: Number and percentage of requests tagged as First Nations Child and Family Services (FNCFS) by
fiscal year
mm Flequests tagged as FNCFS mmm Tofal number of requests (needs nol blank) —a—Parcantage of tolal requests (approved and denied) for recipients age 18+ lagged as FNCFS
2,000 B%
1,800 %
7%
1,600
6%
1,400
5%
8120 §
s 1000 4% ;
4 £
= L]
= 3% .%
600
2%
400
1%
200
51
1] 0%
2020-21 2021-22 2022-23
Fiscal year
Sowurce: Indigenous Services Canada (15C).

“2IFRD



B

Of requests for recipients age 18+: Percentage of requests by tier 1 category of need by fiscal year
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Residency

= Residency for group requests is blank.

—  “Blank” entries in the Residency Category have one of two explanations: (1) a data entry issue where no residency was recorded; or
(2) residency data is not available for group requests (as residency for group requests is blank).

= |ncreasing shares of children making requests reside off-reserve.

= Most amounts approved on- and off-reserve are for less than $5,000. However, blank requests have the
largest shares of requests over $5,000 (assumed to be attributed to associated group requests).

= |nfiscal year 2022-23, most requests on-reserve were related to medical travel. Off-reserve, requests were
associated to education and economic supports.

= Navigators are most likely to support requests for children on- and off-reserve. Community based workers
are most likely to support requests for blank residency.
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Percentage of requests by whether child is ordinarily resident on-reserve by amount approved by fiscal
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Percentage of requests by whether child is ordinarily resident on-reserve by tier 1 category of need by fiscal year
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Amounts requested

= Note: IFSD has requested clarification on which requests are and are not included in the GCcase dataset.

— Forinstance, according to ISC, service coordination requests “are typically not managed through the request based
process. However, some regions have entered select records.” This means that not all service coordination funding
is reflected in GCcase.

= The largest shares of all requests are for amounts below $5,000.
= Group requests across fiscal years are mostly for amounts $5,000 and above.

= Fortier 1 categories of need:

— Fiscal year 2020-21: Service coordination followed distantly by infrastructure and mental wellness have the largest
shares of requests over $5,000 for tier 1 categories of need.

— Fiscal year 2021-22: Service coordination followed distantly by infrastructure, social, and respite have the largest
shares of requests over $5,000 for tier 1 categories of need.

— Fiscal year 2022-23: Service coordination followed distantly by respite and oral health.
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Percentage of requests by amount requested by individual v. group by fiscal year
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Categories of need and IFSD needs clusters

In fiscal year 2022-23:

Medical travel followed by education and economic supports had the largest shares of needs.
Economic supports had a 276% percentage change over the prior fiscal year.

Roughly one third of urgent requests were for economic supports.

Economic supports had the largest share of denials (30%).

Requests for economic supports were most prevalent in the Northern Region, Saskatchewan and Ontario in
fiscal year 2022-23. Manitoba had the largest share of medical travel requests. Alberta, Quebec, and the
Atlantic Region had the largest shares of education-related requests.

GCcase data also contains more detailed information on the special needs of the child. IFSD used this to
create “IFSD needs clusters”. IFSD needs clusters suggest that a significant portion of requests are
attributed to health and deprivation/economic supports.
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Percentage change in number of requests by tier 1 category of need by fiscal year
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Percentage of requests by tier 1 category of need by final decision by fiscal year
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Percentage of requests by tier 1 category of need by region by fiscal year
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Note on FNCFS "need" tagging

= |FSD tagged a request as related to First Nations Child and Family Services (FNCFS) if any of the following
were values for the Needs variable:
o Child Apprehension Prevention
o Preserving Family Integrity
o Unspecified Familial
o Unspecified Family Integrity
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FNCFS-tagged requests

=  Most FNCFS requests were not urgent, although 10% were tagged as urgent in 2022-23. FNCFS-tagged
requests made up 8% of all requests in fiscal year 2022-23.

= 50% and 56% of FNCFS-tagged requests in fiscal years 2021-22 and 2022-23, respectively, were from
Ontario.

= |n2022-23, most FNCFS-tagged requests were approved. The highest shares of denials are in British
Columbia (29%).

=  Most FNCFS-tagged requests are for amounts below $5,000 and most are for children on-reserve.
= |n 2022-23, most FNCFS-tagged requests were for travel, medical travel, and economic supports.

= Roughly 40% of FNCFS-tagged requests across fiscal years come through Navigators.
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Percentage of requests

Percentage of requests tagged as First Nations Child and Family Services
(FNCFS) by urgency by fiscal year
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Number and percentage of requests tagged as First Nations Child and Family Services (FNCFS) by fiscal year
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Percentage of requests tagged as First Nations Child and Family Services
(FNCFS) by region by fiscal year
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Percentage of requests tagged as First Nations Child and Family Services
(FNCF3) by whether child is ordinarily resident on-reserve by fiscal year
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Percentage of requests tagged as First Nations Child and Family Services (FNCFS) by tier 1 category
of need by fiscal year
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Denied requests

= Denied requests are evenly distributed across request amounts (other than amounts 0-99, for which denials
are the lowest).

= 9% of denied requests were urgent in fiscal year 2022-23. Denied requests are mostly non-urgent.

= Family members and navigators have the largest shares of denied requests in fiscal years 2021-22 and
2022-23.

= Ontario has the largest share of denials (and the largest share of requests).

= Requests for economic supports had the greatest share of denials in fiscal year 2022-23.
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Percentage of denied requests by amount requested by fiscal year
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Percentage of denied requests by urgency by fiscal year
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Percentage of denied requests by relation to child by fiscal year
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Percentage of denied requests by region by fiscal year
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Rationales for denials

= Rationales for denied individual requests are mostly blank. Insufficient documentation is the most cited
reason (when recorded, approximately 10%).

= Appeals of denied individual requests have larger shares of approval than those for group requests of which
a larger share are denied.

— Group requests are not appealed at the same rate as individual requests. For instance, in FY 2022-23, 37 group
requests were appealed and all (100%) were denied.

= Most denied requests were above the normative standard, below the threshold for substantive equality,
cultural appropriateness, and the best interests of the child.
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Of denied individual requests: Percentage of PSS by whether child is ordinarily resident on-reserve by denial rationale, 2022-23
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Percentage of denied requests by HQ's assessment of normative
year
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Percentage of denied requests by HQ's assessment of substantive equality by fiscal
year
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Percentage of denied requests by HQ's assessment of best interest of the child by
fiscal year
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Percentage of denied requests by HQ's assessment of cultural appropriateness by
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Percentage of requests by appeal decision by individual v. group by fiscal year
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Percentage of requests by appeal decision by fiscal year
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Other analysis

= |ndividual requests have shorter response times than group request. Urgent requests have shorter
response times for individual requests than non-urgent requests.

= Most individual requests are for one child.

= |n 2020-21 and 2021-22 re-reviews Back to Basics made up the full category. In fiscal year 2022-23, re-
reviews with new information made up just over 50% of all re-reviews.
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Percentage of requests by number of days between initial contact date and sufficient information date
by group v. individual by urgency, 2022-23
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Percentage of requests
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Percentage of row count by CHRT order by fiscal year
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Of individual requests: Percentage of requests by number of children by fiscal year
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Definitions of re-review types

“a previously denied item which has been re-reviewed
Re-review due to new information or the implementation of the
Back-to-Basics(B2B) policies"

“an item currently in escalations, not yet denied, which
Re-assessment may be eligible for re-assessment/approval due to new
information or B2B.”
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Jordan’s Principle: Analysis of aggregate national and
regional instances of requests and expenditures
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Notes to reader

= Indigenous Services Canada (ISC) provided IFSD with summary aggregate statistics on Jordan’s Principle
on total expenditures and instances of requests (row count™) for fiscal years 2016-17 to 2023-24 (see
Appendix A for the summary table).

=  From fiscal year 2018-19 onwards data can be segmented by residency, i.e., on-/off-reserve and unknown.

= The descriptive analysis is presented to contextualize aggregate trends in Jordan’s Principle.

*Request data was extracted from ISC’s GCcase system. There are four approaches to counting requests in the
system (see GC Case section for additional information). The row count is the defined number of instances of
children requesting support through Jordan’s Principle and is used in this analysis.
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Expenditures and instances of requests by fiscal year

= Expenditures (requested and approved) and instances of requests (approved and denied) have increased
across fiscal years, and most significantly from fiscal year 2021-22.

Aggregate funds requested v. approved and number of requests approved v. denied by fiscal year
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Requests by residency (on- v. off-reserve)

= From 2018-19 and 2021-22, the total instances of requests were greater on-reserve than off-reserve. The
trend shifted in 2022-23, in which total instances of off-reserve requests were greater.

Number of requests approved v. denied, by reserve status, by fiscal year
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Aggregate funds requested v. approved and number of requests approved v. denied by fiscal year
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Expenditures by residency

= Despite having the lowest instances of requests, expenditures for the “Unknown” residency category are
highest across fiscal years.
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Aggregate funds requested v. approved and number of requests approved v. denied, by reserve status, by fiscal year
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Aggregate expenditures by region

= |n a letter from Canada to the CHRT dated January 10, 2025, Jordan’s Principle expenditures for group
requests were provided by region.

= The data tables from the letter are included in Appendix B.

= The descriptive analysis is presented to contextualize regional expenditures in Jordan’s Principle.

In its letter, Canada reported over $8.8B in expenditures associated to Jordan’s
Principle since 2018. The aggregate expenditure data from ISC and the 2024-25
year-to-date allocations from Canada’s letter to the CHRT total to $6.6B. (Data for
2016 was not provided to IFSD).

There is a $2B discrepancy.

|ISC should provide a breakdown of the expenditures from 2016 associated to Jordan’s
Principle.
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Jordan’s Principle expenditures by region

= Across fiscal years 2020-21 to 2024-25 (year-to-date), recipients in Ontario and Manitoba receive the
largest shares of Jordan’s Principle expenditures for group requests. In fiscal years 2022-23 and 2023-24,
Ontario and Manitoba also had the largest shares of requests to Jordan’s Principle. See Appendix B for
amounts.

Percentage of total funding by region by fiscal year
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Population by age group by region, IRS 2022

= First Nations in Ontario have the largest total population across age groups, with 21% of their total
population below 19 years of age.

= Saskatchewan, Alberta and Manitoba have the largest populations of children under the age of 19, followed
by Ontario.

= By share of total population, Saskatchewan and Alberta’s population below 19 years of age represent 31%,
Manitoba’s share is 30%.
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Funding amounts by region for all recipient types

Total funding approved and allocated by ISC through contribution agreements for Jordan's Principle, by region, by fiscal year (all recipient types)

$1,800,000,000

$1,600,000,000 $197,106,500

$56,610,235

$1,400,000,000

$1,200,000,000 $463,534,010

g $1,000,000,000 $862,150,190 $468,099,246
=4
2
% $242,508,253
g $800,000,000 =
$554,876,443 $151,746,629
$510,475,583
$600,000,000 _ —_a’ $318,092,324
IR L LY o gt
$49,631°526 $31.618,49 $453,472,900
$400,000,000 £34,852. 308 $390,811,743
T $167,021.078 $193,789,837 $87,841,811
$50,056,830 $68,502,834 $190,211,484 N oF 78] $37,930,076
$200,000,000 $70,215,571 2SI $62,909,661
$125,685,604 $127,370,749 $10,182,042
. NS $1,890,097 SR $4,363,507 $60,731,001 $151 367 154 397761
$0 $48,935,473 38 935,742 $73,279,665 i
2020-2021 2021-2022 2022-2023 2023-2024 2024-2025 Zggztgézgte’ FY
Fiscal year
= ALBERTA ATLANTIC BRITISH COLUMBIA  mmmmm MANITOBA  mmmmm NORTHERN REGION  mmmmm ONTARIO  mmmmm QUEBEC SASKATCHEWAN == Grand Total
(NS, NB, NL, PEI) (NWT, YK, NU)
Source: Indigenous Services Canada (ISC).



Share of allocations to First Nations, Tribal Council and First Nations’ organizations

= Onaverage, /5% of total expenditures for group requests through Jordan’s Principle across fiscal years is
through contribution agreements with First Nations, Tribal Councils, and First Nations’ organizations.

Funding through contribution agreements with First Nations, Tribal Councils, and First Nations' organizations (excluding other recipient types) under Jordan's Principle as a
percentage of overall funding through contribution agreements (all recipient type

80%

70%

60%

50%

ntage of total funding

Perce

30%

10%

0%
2020-2021 2021-2022 2022-2023 2023-2024 2024-2025 From 2020-21 to 2024-25

irce: nous Services Car ISC
According to ISC, service providers include “Provincial/Territorial School Boards, First Nations or Provincial Health Authorities/Boards, Child and Family Services, Friendship Centres, Cultural Centres, and others.”
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Share of allocations to other recipient types

= Approximately 25% of all expenditures for group requests through contribution agreements are paid to other
recipient types, i.e., not First Nations, Tribal Councils, and First Nations’ organizations. Other recipient
types include school boards, provincial health authorities, etc.

Funding through contribution agreements with service providers (excluding First Nations, Tribal Councils, and First Nations' organizations) under Jordan's Principle as a percentage of overall funding by fiscal year

30%
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Allocations to First Nation v. other recipient types

= Across regions, there is some variability in annual share by recipient type. The majority, however, are
allocated to First Nations, Tribal Councils and First Nations’ organizations.

= Allocations to both recipient groups are growing at relatively consistent rates.

= The exceptions are Alberta and the Northern Region which have higher shares allocated to other recipient

types.

— This may be attributable to funding allocated to non-First Nations entities or payment practices, e.g., paying
providers directly.

Percentage of contributions by fiscal year to First Nations, Tribal Councils and First Nations' organizations v. total recipients
2020-2021 2021-2022 2022-2023 2023-2024 2024-2025 Grand Total

ALBERTA 69% 37% 47% 48% 43% 47%
ATLANTIC(NS, NB, NL, PEI) 94% 92% 88% 88% 94% 91%
BRITISH COLUMBIA 98% 98% 93% 92% 89% 91%
MANITOBA 85% 84% 84% 88% 92% 88%
NORTHERN REGION(NWT, YK, 19% 24% 31% 33% 26% 28%
ONTARIO 91% 90% 92% 92% 89% 91%
QUEBEC 72% 80% 80% 72% 79% 76%
SASKATCHEWAN 61% 59% 60% 68% 66% 65%

Grand Total 76% 73% 7% 77% 74% 75%

52
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Reconciling aggregate national and regional allocations through Jordan’s Principle

2023-24).

At IFSD’s request, ISC provided total aggregate national funding for Jordan’s Principe (up to fiscal year

— |IFSD requested total regional funding but ISC refused to provide the information indicating a lack of resources on

January 13, 2025.

Canada’s January 10, 2025 letter to the CHRT indicates that the regional data is for group requests. Using

the aggregate national funding data provided by ISC, group requests make up more than three-quarters of

spending across fiscal years.

Total regional spending
(Letter to CHRT January 10, 2025)

2020-2021

$ 510,475,583

Fiscal year

2021-2022

$ 554,876,443

2022-2023

$ 862,150,190

Assuming the balance is for individual requests, Jordan’s Principle is principally funding group requests.

2023-2024

$ 1,500,941,485

Total approved funds
(From ISC to IFSD December 19,
2024)

$ 522,852,232

$ 545,206,285

$1,114,705,867

$ 1,824,360,464

52
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Difference ($)

$ 12,376,649

$ (9,670,158)

$ 252,555,677

$

323,418,979

Share (regional/total approved)

98%

102%

7%

82%
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Extrapolations of national trends

= Based on past trends, instances of requests (row count) and funding associated to Jordan’s Principle are
projected to increase.

= The two years prior to fiscal year 2024-25 had exceptional growth.

— |IFSD applied the year-to-date expenditures for 2024-25 (provided by Canada in a January 10, 2025 letter to CHRT)
and assumed they represented 80% (based on an average from the last two fiscal years of that data). IFSD added
an additional 20% to the expenditures to model an anticipated expenditures for 2024-25.

— For fiscal year 2024-25, IFSD inferred the number of requests and requested amount using data from the prior fiscal
year and the grossed 2024-25 expenditure.

— For fiscal years other than 2024-25, IFSD assumed growth rates using ISC-provided data, based on the trend
formula.

= At current rates, by fiscal year 2029-30, approved funds are projected to be over $3B and total instances of
requests reaching approximately 400,000.
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OO0

18



450,000

400,000

350,000

300,000

250,000

200,000

Number of requests (rows)

150,000

50,000

0
2017-18

Source: Indigenous Services Canada (ISC)

Aggregate funds requested v. approved and number of requests approved v. denied by fiscal year

2020-21

2018-19 2019-20

= Requested Funds (Right)

2021-22 2022-23

mmmm Approved Funds (Right)

Year-to-date
adjusted by
IFSD, FY
2024-2025

i )
2023-24 2024-25
Fiscal year

—@=— Total Rows (Left)

2025-26 2026-27

= &= Approved Rows (Leff)

Extrapolation

2027-28

Denied Rows (Left)

2028-29

~°
-~
”~
td
-~
/( P
g -
L
~
L
/( L
L d
rd
L d

2029-30

$4,000,000,000

$3,500,000,000

$3,000,000,000
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Extrapolations by residency

= Extrapolating current trends, the instances of requests (row count) and approved funds will increase across
residency categories (on-reserve, off-reserve, unknown).

= This approach is different than the national extrapolation approach. The two years prior to fiscal year 2024-
25 had exceptional growth. The projections for fiscal year 2024-25 reflect aggregate trends with a dip in the
extrapolated number of requests and funds (approved and denied).

— Data from 2024-25 was not available by residency status.
— To extrapolate, IFSD applied trend analysis. For this reason, the trends are different than the national extrapolations.

= The steepest increase in requests (row count) is projected off-reserve. Approved funds will continue to
increase across categories, with the highest amounts on-reserve and in the unknown category.
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Aggregate statistics by reserve status: total rows, total rows by decision, and requested and approved amounts, 2016-17 to 2023-24.

Reserve Status Fiscal Year Total Rows Approved Rows Denied Rows Requested Funds ($) Approved Funds ($)
2016-17 NA NA NA NA NA
2017-18 NA NA NA NA NA
2018-19 6,115 5,796 319 19,252,496 19,061,318
On Reserve 2019-20 16,054 14,765 1,289 55,657,819 48,006,031
2020-21 20,535 18,463 2,072 77,521,140 66,347,025
2021-22 29,263 27,283 1,980 88,208,743 75,427,063
2022-23 57,699 55,058 2,641 178,839,948 159,506,164
2023-24 99,051 95,659 3,392 751,646,929 676,399,703
2016-17 NA NA NA NA NA
2017-18 NA NA NA NA NA
2018-19 4,000 3,629 371 14,122 470 16,197,565
Off Reserve 2019-20 9,361 7,981 1,380 57,493,933 41,226,868
2020-21 18,039 15,019 3,020 84,656,007 63,837,506
2021-22 27,892 24,902 2,990 127,311,923 110,425,660
2022-23 62,382 57,299 5,083 265,213,439 241,914,390
2023-24 114,915 108,055 6,860 600,091,885 547,600,107
2016-17 NA NA NA NA NA
2017-18 NA NA NA NA NA
2018-19 6,022 5,686 336 511,064,771 287,609,669
Unknown 2019-20 4,866 4,027 839 385,622,075 332,730,653
2020-21 6,761 5,417 1,344 505,523,253 392,667,701
2021-22 9,558 8,327 1,231 425,317,587 359,353,562
2022-23 25,737 24,128 1,609 874,441,128 713,285,313
2023-24 14,964 14,030 934 714,522,041 600,360,654
2016-17 NA NA NA NA NA
2017-18 6,254 6,174 80 94,462,804 71,625,544
2018-19 16,137 15,111 1,026 544,439,737 322,868,552
Total 2019-20 30,281 26,773 3,508 498,773,827 421,963,552
2020-21 45335 38,899 6,436 667,700,400 522,852,232
2021-22 66,713 60,512 6,201 640,838,253 545,206,285
2022-23 145,818 136,485 9,333 1,318,494,515 1,114,705,867
2023-24 228,930 217,744 11,186 2,066,260,854 1,824,360,464

Notes: (1) Statistics for 2016-17 to 2022-23 were generated using datasets provided to the IFSD merged with respective un-grouped values for requested and approved funds; (2) Requests for

2023-24 were extracted from the Jordan's Principle Case Management System (November 4, 2024) and may not align with other analyses.
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Summary table — total expenditures by region

TABLE 1: total funding overall approved and allocated by ISC through contribution agreements for each region under the Jordan’s Principle initiative.
Represents funding to First Nations, Tribal Councils, First Nations’ organizations, as well as service providers including Provincial/Territorial School Boards,
First Nations or Provincial Health Authorities/Boards, Child and Family Services, Friendship Centres, Cultural Centres, and Others.

ALBERTA

2020-2021
$48,935,473.00

2021-2022
$38,935,742.00

2022-2023
$73,279,665.00

2023-2024
$151,367,153.56

2024-2025
$157,397,761.00

Grand Total
$469,915,794.56

ATLANTIC(NS, NB, NL, PEI)

$32,391,697.00

$34,676,293.00

$60,731,001.00

$70,215,571.00

$62,909,661.00

$260,924,223.00

BRITISH COLUMBIA

$1,890,096.52

$4,363,507.13

$10,182,041.76

$23,810,123.11

$37,930,076.14

$78,175,844.66

MANITOBA

$125,685,604.00

$127,370,749.00

$190,211,484.00

$390,811,743.44

$453,472,900.00

$1,287,552,480.44

NORTHERN REGION(NWT, YK, N

$50,056,830.00

$68,502,833.69

$87,841,811.00

$151,746,628.50

$242,508,252.95

$600,656,356.14

ONTARIO

$167,021,977.87

$193,789,837.00

$318,092,323.75

$468,099,245.94

$463,534,010.09

$1,610,537,394.65

QUEBEC

$34,852,378.00

$31,618,493.00

$56,330,761.00

$79,314,725.00

$56,610,235.00

$258,726,592.00

B

T

SASKATCHEWAN

o0
OO0

Grand Total

$49,641,526.40
$510,475,582.79

$55,618,988.00

$65,481,102.00

$554,876,442.82 $862,150,189.51

25

$165,576,294.00

$1,500,941,484.55 $1,671,469,396.18

$197,106,500.00

$533,424,410.40
$5,099,913,095.85




Summary table — Expenditures to First Nations, Tribal Councils and First Nations’ organizations by
region

TABLE 2: funding approved and allocated by ISC through contribution agreements with First Nations, Tribal Councils, and First Nations’
organizations under the Jordan’s Principle initiative.

2020-2021 2021-2022 2022-2023 2023-2024 2024-2025 Grand Total
ALBERTA $33,733,825.00 | $14,301,474.00 | $34,332,835.00 $72,509,536.56 $67,767,524.00 $222,645,194.56
ATLANTIC(NS, NB, NL, PEI) $30,555,177.00 | $32,047,898.00 | $53,633,339.00 $61,704,469.00 $58,939,824.00 $236,880,707.00
BRITISH COLUMBIA $1,860,096.52 $4,273,507.13 $9,442,730.40 $21,804,099.95 $33,806,020.88 $71,186,454.88
MANITOBA $106,298,676.00 | $106,785,824.00 | $159,488,648.00 | $345,517,154.44 $416,706,435.00 | $1,134,796,737.44
NORTHERN REGION (NWT,YK, $9,350,914.00 [ $16,601,598.69 | $27,541,407.00 $49,580,168.50 $62,817,554.95 $165,891,643.14
ONTARIO $152,428,430.87 | $175,156,443.00 | $293,991,433.75 | $429,585,114.94 $414,671,794.09 | $1,465,833,216.65
QUEBEC $25,058,558.00 | $25,158,605.00 | $45,292,202.00 $57,311,959.00 $44,794,205.00 $197,615,529.00
SASKATCHEWAN $30,099,264.40 | $33,073,257.00 | $39,481,382.00 | $112,614,960.00 $131,069,637.00 $346,338,500.40

Grand Total $389,384,941.79 $407,398,606.82 $663,203,977.15 $1,150,627,462.39 $1,230,572,994.92 $3,841,187,983.07
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Socio-economic Gaps between on-reserve First Nations, off-reserve First
Nations, and non-Indigenous populations

Household income and rates of poverty

Household incomes are lower for First Nations households, especially those on-reserve. In
2021, median household income for non-Indigenous households was $6,000 higher than that of
First Nations households and $13,500 higher than that of on-reserve First Nations households.

Median household income (after-tax) by population, 2021
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The gap between median household income is even larger in 2016, a period without the federal
transfer payments associated with COVID-19. In 2016, median household income for non-
Indigenous households was $10,800 higher than that of First Nations households and $21,600
higher than that of on-reserve First Nations households.

Median household income (after-tax) by population, 2016
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First Nations children, especially those on-reserve, experience higher rates of poverty compared
to non-Indigenous children. Using the Low Income Measure, the non-Indigenous child poverty
rate is 18 percentage points lower than the First Nations child poverty rate and 26 percentage
points lower than the on-reserve First Nations child poverty rate.

Percentage of children under 18 below the Low Income Measure-After Tax (LIM-AT) poverty line by population, 2021
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Statistics Canada does not report the Market Basekt Measure (MBM) poverty rate for on-
reserve populations. However, there is still a significant gap of 6 percentage points between off-
reserve First Nations and non-Indigneous poverty rates.

Percentage of individuals below the Market Basket Measure (MBM) poverty rate by population , 2021
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Child and family services

First Nations children are approximately 18 times more likely to be in foster care than non-
Indigenous children. This discrepancy is even more pronounced for children on-reserve, who
are more than twice as likely to be in foster care than First Nations children living off-reserve.

3.6%

Percartaga of childran in foster care

Total First Nations First Nations (on-reserve)

Population

Sources: Stastics Canada, Census 2021 and Instilute of Fiscal Studies and Democracy (IFSD)

Percentage of children under 18 in a private household who are in foster care by population, 2021
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Housing crowding and condition

Overcrowded housing is significantly more common on-reserve than off-reserve. Dwellings on-
reserve are about four times more likely to be crowded (i.e., with one more more person per
room) than those off-reserve.

Percentage of dwellings classified as crowded (i.e., having more than one person per room) by population, 2021
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Housing condition is also generally lower on-reserve than off-reserve. Dwellings on-reserve are
about three times more likely to be in need of major repairs.

Percentage of dwellings units in need of major repairs by population, 2021
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Education

High school completion is lower in First Nations communities. First Nations over the age 15 on-
reserve are approximately 34 percentage points less likely to have completed high school than
non-Indigenous individuals in the same age group.

Percentage of individuals 15 and older who completed high school by population, 2021
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Labour market outcomes

First Nations adults are less likely to be employed or in the labor force and are more likely to be
unemployed than non-Indigenous adults. This discrepancy is more pronounced for First Nations
adults living on-reserve.

Labour market outcomes by population, 2021
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Water and wastewater

The most recent available data comparing drinking water quality in First Nations and non-
Indigenous communities is from 2018. Survey respondents in First Nations communities were
less likely to rate their drinking water as good and more than twice as likely to rate their drinking
water as bad.

P ge of survey d to the ion "How would you rate the quality of drinking water in your community?” by population, 2018

= Good Neutral = Bad

7

|

Non-indigenous 15%

Population

First Nations

Parcentage of survey respondents

Using the same out-of-date information as above, First Nations survey respondents were also
more than twice as likely to have been covered by a Drinking or Boil Water Advisory in the past
12 months.

Percentage of survey to the jion "Has your ity been or are you currently under a Drinking or Boil Water Advisory, in the last 12 months as far as you
know?" by population, 2018
.
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Jordan’s Principle: Urgency decision tree

The approach below is an exercise to triaging requests through Jordan’s Principle by prioritizing
life-threatening cases, while still treating some non-life-threatening cases as urgent.!

Life-threatening Life-altering

Manage as soon

as possible

anage Is child at risk of
immediate harm or
negative impact

anage Is a professional
referral typically
used to access
this product,
support, or service
to confirm need

0 ge Case by case
afndard proce

! Some medical professionals consider non-life-threatening conditions as urgent.

J. Turnbull, G. McKenna, J. Prichard, et al., “Results from the literature review: how do policy-makers, professionals and service
users define and make sense of urgent care?” in Sense-making strategies and help-seeking behaviours associated with urgent care
services: a mixed-methods study, Southampton (UK): NIHR Journals Library; 2019 Jul. (Health Services and Delivery Research,
No. 7.26.), chapter 3, https://www.ncbi.nIm.nih.gov/books/NBK544484/; Alberta Health Services, “Find Healthcare,” n.d.,
https://www.albertahealthservices.ca/findhealth/service.aspx?id=1003853#:~:text=Medical%20care%20for%20complex%20or Airdri
€%20Community%20Health%20Centre and Centre intégré universitaire de santé et de services sociaux de I'Estrie - Centre
hospitalier universitaire de Sherbrooke, « Emergency Room Triage, » n.d., https://www.santeestrie.gc.calen/care-services/general-
services/emergency/triage



https://www.ncbi.nlm.nih.gov/books/NBK544484/
https://www.albertahealthservices.ca/findhealth/service.aspx?id=1003853#:~:text=Medical%20care%20for%20complex%20or,Airdrie%20Community%20Health%20Centre
https://www.albertahealthservices.ca/findhealth/service.aspx?id=1003853#:~:text=Medical%20care%20for%20complex%20or,Airdrie%20Community%20Health%20Centre
https://www.santeestrie.qc.ca/en/care-services/general-services/emergency/triage
https://www.santeestrie.qc.ca/en/care-services/general-services/emergency/triage
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Workshop summary: Jordan’s Principle working group meeting #1

On September 18-19, 2023, the Institute of Fiscal Studies and Democracy (IFSD) convened
the first meeting of a working group on Jordan’s Principle. The regionally-representative
working group met in Ottawa to discuss operating realities, successes, challenges, and
considerations for refining/improving the delivery of Jordan’s Principle. The Chatham House
Rule was followed.

Twenty-five participants, representing 18 organizations, participated at the meeting (with a
small number of individuals joining virtually). Participation was geographically broad, with at
least one participant joining from 11 of 13 provinces and territories.

Working group members reflected on their regional practices and highlighted the differences
in their approaches and results. The value of convening a regionally diverse group of
Jordan’s Principle managers, coordinators, and practitioners was unanimously supported by
participants.

Working group members identified four matters that require attention and action:

1) Define a common understanding of Jordan’s Principle and its goals (among First
Nations, providers, ISC, etc.);

2) Standardize the significant regional variation in approvals;

3) Define a common approach to data gathering to understand needs and gaps;

4) Convene those supporting and delivering Jordan’s Principle in First Nations to share
wise practices and lessons.

The informative discussion (see Appendix A for the agenda) coalesced around these four
matters and is summarized across those themes below. In addition to these matters, the
working group reviewed considerations for the future of Jordan’s Principle through the
lenses of policy goals, structure, and accountability.

The working group committed to reconvening in winter 2024 to review data gathering and
indicators for assessing the performance of Jordan’s Principle.

The need for a common understanding of Jordan’s Principle

A legal principle, Jordan’s Principle is meant to support the immediate needs of First
Nations children wherever they reside. Jordan’s Principle is not a ‘golden bandaid’ or a gap
filler. It is intended to ensure First Nations children can access the supports and services
they need, when they need them, no matter where they live.

The application of Jordan’s principle has changed over the years by ISC, e.g., from
emergency recourse to the back to basics approach. While Jordan’s Principle is meeting
real needs for children, gaps that should be closed continue to exist.

Programs and services adjacent to Jordan’s Principle, e.g., education, health, etc. have
gaps and Jordan’s Principle has become a first point of contact for children and families with
needs. This can create a negative feedback loop with increased reliance on Jordan’s
Principle without addressing the root causes of need.
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Compounding this challenge are jurisdictional disputes, namely, with the provinces, when it
comes to allocating resources to solve problems for First Nations children. The provincial
standard of funding is often unclear, inconsistent, or undocumented, making it difficult to
understand what is the normative standard.

Developing a common understanding of Jordan’s Principle and its goals is necessary to
establish data gathering approaches, evaluation practices, and crucially, to assess changes
in the well-being of First Nations children.

The regional working group emphasized that Jordan’s Principle should continue to be a
resource for children. It can, however, be adjusted to better capture and meet their needs.

Regional variations

Different approaches, different people, and different rules yield different results. The
regional working group shared the diversity of their approaches to delivering Jordan’s
Principle (see Appendix B for an overview of regional approaches to requests). There were
creative approaches and solutions that were shared, but it was clear that what was
permitted in one region, e.g., pre-paid credit cards, gift cards, vouchers, was not necessarily
permitted in others. The variance in accepted approaches needs to be addressed.

There was special emphasis placed on the importance of relationships with regional ISC
officials, namely focal points. As in any interaction, positive relationships can promote
collaboration and mutually beneficial solutions. Certain regions highlighted the strengths
and benefits of their positive working relationships with regional ISC officials. One region
even noted that their ISC counterparts spend time learning about their First Nations and
have quarterly meetings scheduled with First Nations and their regional support
organization. These regular interactions are opportunities for information sharing, learning,
and problem solving, which promote better outcomes for the region.

Participants underscored the impact one public servant can have in managing their request.
If a Jordan’s Principle request cannot be approved regionally, it is escalated to
headquarters, entering ‘the ISC blackbox,’ leaving the requestor with limited information and
recourse until a decision is rendered. With significant staffing changes in some regions,
participants expressed challenges with consistent decision-making at the regional level.
What an official four weeks ago may have approved, another may be denying. The
advocacy for consistency is left to those working in and supporting First Nations. The
Caring Society is regularly called upon for support and intervention across regions when
challenges arise with delayed responses and denied claims.

There was a call for greater transparency and information sharing on how decisions are
made regionally, what parameters are in place to guide decisions, and whether there are
inter-regional assessments of consistency in the application of Jordan’s Principle.
Participants suggested that ISC’s officials and those working in First Nations and supporting
organizations should all access the same training to ensure consistent information is
shared. In their discussion on the future of Jordan’s Principle, the regional working group
noted the need for national standards and goals with local care and control of delivery to
mitigate the variances.
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Data gathering and analysis

Across regions, data gathering and analysis can be improved. There is a general need to
capture information about needs, i.e., why children and families are seeking support through
Jordan’s Principle. This type of information can help to address gaps in existing programs
and services and support First Nations in identifying local and regional needs. There was
consensus in the regional working group that a new approach to data gathering is required.

Given the different types of requests, individual, group, and capital, gathering relevant
information is essential for advocacy and planning. Beyond issues of delays, there were
concerns raised about capital requests through the Canadian Human Rights Tribunal’s
(CHRT) order, CHRT 41. It was indicated by several participants that the ISC team
dedicated to handling capital requests are not part of Jordan’s Principle and consequently,
do not always understand its purpose. The information gap means that decisions and
requirements, e.g., prior group request required to approve a capital request, service must
already be in place to approve capital request, are inconsistent with the spirit and intent of
Jordan’s Principle. Ensuring that these experiences are captured and compared can help
to improve the operationalization of Jordan’s Principle.

Better information gathered consistently means opportunities to more effectively monitor
and evaluate decisions, with linkages to the needs of children.

There were calls for First Nations-led regional data centres that steward or gather data
(based on the direction of First Nations) to track needs and outcomes for children with
Jordan’s Principle requests. Data comparability, consistency in availability, privacy,
security, and compliance with OCAP ® Principles were identified as initial considerations for
improving information with Jordan’s Principle.

Convening and sharing practices

Participants indicated that this was the first time that they gathered on Jordan’s Principle
across regions, with exception to the Jordan’s Principle Operations Committee (JPOC).
Some regions even noted they had been dissuaded from convening or from comparing their
practices with other regions by ISC.

The regional working group reiterated the importance and utility in convening as a group.
The opportunity to exchange practices, share experiences and ideas, and explore solutions
was appreciated.

Future considerations

The regional working group discussed considerations for the future of Jordan’s Principle.
There is a need to build a common understanding of Jordan’s Principle for consistency in
supporting the needs of First Nations children. Practical considerations, e.g., multi-year
funding for recurring or long-term needs, were identified alongside structural issues in the
operation of Jordan’s Principle.

Participants discussed future considerations for Jordan’s Principle through the its policy
goals, structure, and accountability mechanisms.
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Policy goal

Jordan’s Principle is about substantive equality for First Nations children.

Reconceptualizing First Nations through the lens of Citizens + helps to reinforce the
differentiated needs and obligations to achieving substantive equality. In practice, this
means closing existing gaps in programs and services and supporting First Nations children
wherever they live.

Structure

National standards and goals for Jordan’s Principle should be defined with local care and
control in delivery. Regionally diverse systems can meet regional needs. Regional
approaches and implementation should be guided by regional leadership, with the potential
for regional bodies to manage funding.

Accountability

Defining a clear baseline for First Nations children is necessary. Indicators for measuring
change in well-being should be linked to the policy goal of substantive equality through the
lens of citizens +. Gathering relevant and consistent information will require capacity. This
means people, systems, and processes that will require additional support. The bodies
governing the operationalization of Jordan’s Principle should be accountable for outcomes,
e.g., First Nations, regional organizations, federal government.

The regional working group committed to continuing its work and defined action items for
IFSD:

1) Schedule follow-up meetings (late winter/early spring 2024), to define an approach
to data gathering ;

2) Produce a draft map of Jordan’s Principle and its operation (including JPOC, JPAT,
service providers, etc.);

3) Review ISC’s Departmental Plan (including revenue and expenditure projections);

4) Build a table of common terms, accountable actors, etc. (for contributions by working
group members); and,

5) Ask ISC for clarification on its internal budgeting and cost estimation practices.

IFSD will share progress updates with the regional working group as information is available
and welcomes their feedback on how to share project updates more broadly.

IFSD is grateful to the regional working group for their on-going efforts and looks forward to
continuing this important work.
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Appendix A
Agenda

The below agenda was circulated to working group members prior to the meeting. Please
note that actual proceedings may have deviated from the agenda based on the evolution
of the discussion with participants.
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Jordan’s Principle Working Group: Workshop Agenda

Date: September 18-19, 2023

Location: Le Germain Hotel, 30 Daly Street, Ottawa, ON, Cangiante room — 3" floor.

Purpose

The Institute of Fiscal Studies and Democracy (IFSD) has been asked to undertake additional
research on Jordan’s Principle. The project will make recommendations for consideration to
develop and implement structural solutions to achieving substantive equality for First Nations
children, youth, and families. (This work builds on findings from IFSD’s September 2022

report, Data assessment and framing of analysis of substantive equality through the application
of Jordan'’s Principle).

IFSD’s approach will be bottom-up with a focus on engagement with those working in capacities
related to Jordan’s Principle. Other primary data sources and secondary data sources will also
be used.

A regionally-representative working group has been assembled to provide practitioner input on
operating realities, successes/challenges, and considerations for refining/improving matters
associated to Jordan’s Principle.

During the workshop we will:

1) Map the Jordan’s Principle ecosystem across regions, through the lenses of the actors
(e.g., people or organizations involved in Jordan’s Principle), institutions (e.g., rules,
regulations, etc.) and ideas (e.g., substantive equality, formal equality, etc.).

2) Discuss considerations for improving the claims and adjudicativeprocesses.

An analytic summary of the workshop proceedings will be prepared for collaborator review, and
will be made publicly available. The content of the summary may also be included in a final
report to the Caring Society.

Guiding questions

Consider these questions to guide participation:

1) How do you interact with Jordan’s Principle?

2) How does the claims process work in your region?

3) Who do you interact with for the purposes of Jordan’s Principle?

4) Do First Nations or other organizations (other than ISC) adjudicate claims?
5) What positions or organizations are in place to support claims?

6) Do you leverage supports or services from your First Nation, or elsewhere?
7) Could the claims process be improved or changed?


https://ifsd.ca/web/default/files/Reports/8562_IFSD-Report_EN_F2.pdf
https://ifsd.ca/web/default/files/Reports/8562_IFSD-Report_EN_F2.pdf
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Expected outcomes
By the end of the working meeting, we will have:

1) Reviewed regional approaches and processes in the operationalization of Jordan’s
Principle;

2) Built an understanding of the national and regional landscape of organizationsand
positions that support Jordan’s Principle claims; and,

3) Shared considerations and opportunities for improving the claims and adjudicative
processes.

Preparing for the workshop

To help make the most of our time together, IFSD asks that you kindly review the briefing
materials included in the transmittal email:

1) Project overview;

2) Summary of findings from Part 1 and overview of Part 2;

3) Workshop agenda; and,

4) Draft regional portrait of the claims process (please come prepared to discuss your

region’s approach to the claims process).
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DAY 1

AGENDA

Le Germain Hotel
Cangiante Room — 3"“floor

DATE: September 18, 2023

Goal: Mapping the Jordan’s Principle ecosystem across regions, through the lenses of
actors, institutions, and ideas.

8:00-9:00

Breakfast

9:00-9:30

Elder's welcome and opening prayer

9:30-10:00

Introductions and overview of Phase 1 and 2 — Dr. Helaina Gaspard, IFSD

10:00-10:15

Break

10:15-11:15

Roundtable discussion:
e What is the goal of Jordan’s Principle?
When do you seek support through Jordan’s Principle?

11:15-12:00

Exercise: Mapping the Jordan’s Principle ecosystem in your region
In this session, representatives will work with regional teams to depict the
Jordan’s Principle claims process in their region, with support from IFSD staff.

12:00-13:00

Lunch

13:00-14:30

Share-back session: Mapping the Jordan’s Principle ecosystem in your region
In this session, representatives are invited to share the results of the
morning’s mapping exercise.

How does Jordan’s Principle work in your region?

What works well?

What challenges do you face?

What can other regions learn from your experience?

14:30-14:45

Break

14:45-16:15

Roundtable discussion:

How is Jordan’s Principle working in your region?

What actors, organizations, or entities are involved in the Jordan’s
Principle process? How are they involved?

Do First Nations or other organizations (other than ISC) adjudicate
claims?

Are there any guiding principles or goals that underlie the Jordan’s
Principle in your region?

Are there specific rules, regulations, practices, or policies, that
guide Jordan’s Principle in your region?

16:15-16:30

Concluding discussion for day 1

16:30

Cocktails at Le Germain (2" floor)

DRAFT — FOR DISCUSSION ONLY
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DAY 2

Le Germain Hotel

Cangiante Room — 3"“floor

DATE: September 19, 2023
Goal: Discuss considerations for improving the claims and adjudicative processes locally,
regionally, and nationally.
8:00-9:00 Breakfast
9:00-9:15 Recap and goals
9:15-10:30 | Group Exercise: Claims and Adjudication
In this exercise, representatives will outline the actors, institutions, and ideas
involved at local, regional, and national levels on the claims and adjudication
processes (see template below)

e Could the claims, adjudication, appeals, or complaints process be
improved or changed?

o What works?
What doesn’t?

e How could the process be improved?

10:30-10:45 | Break
10:45-12:00 | Group Exercise: Appeals and Complaints (continued)

12:00-13:00 | Lunch

13:00-15:00 | Group Discussion: If you could redesign Jordan’s Principle, what would it look
like? How would it work?

15:00-15:15 | Concluding remarks and next steps

15:15 Coffee and tea
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Template for Day 2 Group Exercise
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Stage
Claims Adjudication Appeals Complaints
©
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For each stage and level:
e Who is involved?
o What are their roles?
¢ What are the associated rules and processes?
e What are successes and challenges?
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Appendix B
Regional Profiles

Please note that IFSD is still working with several working group members to adjust
regional profiles. As such, this appendix does not include every region. The package will
be updated as practices are confirmed.

IFSD welcomes your feedback and input on the regional profiles. We want to ensure
these portraits accurately capture the process in your region.
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Jordan’s Principle Regional Profiles
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Appeal Process
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Disclaimer: This graphic is provided as a prompt for working group members. IFSD does not warrant its
completeness or accuracy. IFSD intends to work with stakeholders to develop comprehensive regional portraits.

Request is denied with letter

explaining why. Within 1 year of the

denial, the requester can contact the

Focal Point/Regional Office to appeal

either:

1. Directly to the Focal
Point/Regional Office

2. Through a service coordinator

In either case, emails are sent to

jpcasemgtgestcaspj@hc-sc.gc.ca.

Information required includes:

- Case number

- Letter of denial

- Name, name of child, and date of
birth of child

- Item for which appeal is to be
requested.

Recommended information includes:
- assessments

- any other information that might
support the case that the request
furthers substantive equality, the best
interest of the child, and cultural
appropriateness.

The Focal Point/Regional Office gives
information to Appeals Secretariat who gives
information to Appeals Committee/External
Consultant Review Committee.

Appeals Secretariat might contact requester
to obtain additional information for Appeals
Committee.

Appeals Committee communicated
decision to ISC Chief Science
Officer (who reports to the Deputy
Minister), who needs to sign off.

The decision must be made within
30 business days.

Appeals Secretariat emails final decision
and, in the case of denial, includes the
option to appeal to a Federal Court.

External Consultant Review Committee is
made of up professionals in areas such as
health and education that are not part of ISC
but have an understanding of the Indigenous
context. The Appeals Secretariat reports to
the ISC Chief Science Officer.
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= Disclaimer: This graphic is provided as a prompt for working group members. IFSD does not warrant its
COmplalnt Process completeness or accuracy. IFSD intends to work with stakeholders to develop comprehensive regional portraits.

In cases where ISC has not met the CHRT’s prescribed timelines with regard to adjudication
and payment, a requester (potentially with assistance of a Service Coordinator) can:

- Send additional material such as a personal statement or a referral (in the case of
adjudication)

- Submit a follow-up application

- Contact the Focal Point/Regional Office

- Contact an ISC Program Officer

- Contact a provincial authority

- Write to an MP

- Contact the Caring Society

2 @IFSD_IFPD Y
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Disclaimer: This graphic is provided as a prompt for working group members. IFSD does not warrant its
completeness or accuracy. IFSD intends to work with stakeholders to develop comprehensive regional portraits.

Application

Requesters

Family
Guardian
Service
Provider

(less often)

First
Nation

Requests can be made:

- Directly to ISC (through Call Centre or
Focal Point).

- Through Union of Nova Scotia Mi’kmagq,
the Confederacy of Mainland Mi’kmagq,
MAWIW, or North Shore Mi’kmaq District

Council

- Through Mi’kmaw Native Friendship
Center or Under One Sky (Native

Friendship Centre)

- Nunatsiavut (Inuit Land Claim
Organization)

- Through First Nations including
Sheshatshiu, Mushuau, Qalipu,

- Through Service Provider

Miawpukek, Lennox Island, and Abegweit.

Adjudication

ISC Focal Point receives request and approves

it:

- Receiving Officer receives request.

- Inbox Officer sorts requests as urgent, time-
sensitive, or non-urgent as identified by the
requester (Inbox Officer can upgrade a
request to urgent or time-sensitive)

- Shell Case Team places request in GCCase
but does not always send confirmation of
receipt.

- PM-02/03, PM-04, and PM-05 level officials
from File Review/Focal Point Team review
requests but only those at PM-05 (and
sometimes PM-04) can approve requests.

Focal Points may unofficially return an
application to a service coordinator to discuss an
aspect of an application that prevents them from
being able to approve.

If Focal Point cannot approve, they send request
to FNIHB Headquarters where a committee of
experts evaluates. Service coordinators
sometimes leverage the Caring Society when
requests are escalated to headquarters.

Payment

Payment can be provided either:

If Approved

- Directly through ISC through the

> Service Access Resolution Fund (in
the case of direct payment to a
Service Provider, they must be
registered with ISC)

- Through one of the 4 organizations,
2 Native Friendship Centres, 6 First
Nations, or Land Claim
Organization which have
Contribution Agreements with ISC
to receive funding from the Service
Access Resolution Fund

- Cheques are permitted for
expenditures such as groceries, but
no receipts are required

If Approved

If Denied

P> Appeal Denied
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Disclaimer: This graphic is provided as a prompt for working group members. IFSD does not warrant its
completeness or accuracy. IFSD intends to work with stakeholders to develop comprehensive regional portraits.

Requesters

Family
Guardian

Service
Provider

First
Nation

Application

Requests can be made:

- Directly to ISC (through
Call Centre or Focal
Point)

- Through one of 3
service coordination
organizations in the
Yukon (A Service
Coordinator from
Council of Yukon First
Nations will also submit
or assist with requests.
For Council of Yukon
First Nations, an
application form may not
be required.)

- Through an SCO that
applies to both First
Nations and Inuit

Adjudication

ISC Focal Point receives request and approves it:

- Receiving Officer receives request.

- Inbox Officer sorts sorts requests based on whether urgent,
time-sensitive, or non-urgent as identified by the requester or
service coordinator (Inbox Officer can upgrade a request to
urgent or time-sensitive).

- Shell Case Team places request in GCCase but does not
always send confirmation of receipt.

- PM-02/03, PM-04, and PM-05 level officials from File
Review/Focal Point Team review requests but only those at
PM-05 (and sometimes PM-04) can approve requests.

Focal Points may unofficially return an application to a service
coordinator to discuss an aspect of an application that prevents
them from being able to approve.

If Focal Point cannot approve, they send request to FNIHB
Headquarters where a committee of experts evaluates. Service
coordinators sometimes leverage the Caring Society when
requests are escalated to headquarters.

In the near future, the Council of Yukon First Nations will be able
to independently approve requests for the basic necessities of
life.

If Approved

If Denied

>

Payment

Payment can be provided either:

Directly through ISC through
the Service Access Resolution
Fund (in the case of direct
payment to a Service Provider,
they must be registered with
ISC)

In some cases, through one of
the SCOs which have
Contribution Agreements,
including Council of Yukon
First Nations, with ISC to
receive funding from the
Service Access Resolution
Fund

A purchase order can be used
to fund requests such as
groceries.

If Approved

Appeal Denied
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Disclaimer: This graphic is provided as a prompt for working group members. IFSD does not warrant its
completeness or accuracy. IFSD intends to work with stakeholders to develop comprehensive regional portraits.

Requesters

Family
Guardian

Service
Provider

First
Nation

Application

Requests can be made:

- Directly to ISC (through
Call Centre or Focal Point)

- Through one of 2 First
Nations SCOs in the
Northwest Territories or
one of 3 in the Yukon (A
Service Coordinator from
Dene Nation will also
submit or assist with
requests.)

- Through an SCO that
applies to both First
Nations and Inuit

- Through an SCO for the
Inuit Child First Initiative in
Northwest Territories.

Adjudication
ISC Focal Point receives request and approves it:

- Receiving Officer receives request.

- Inbox Officer sorts sorts requests based on whether
urgent, time-sensitive, or non-urgent as identified by
the requester or service coordinator (Inbox Officer
can upgrade a request to urgent or time-sensitive.).

- Shell Case Team places request in GCCase but
does not always send confirmation of receipt.

- PM-02/03, PM-04, and PM-05 level officials from
File Review/Focal Point Team review requests but
only those at PM-05 (and sometimes PM-04) can
approve requests.

Focal Points may unofficially return an application to a
service coordinator to discuss an aspect of an
application that prevents them from being able to
approve.

If Focal Point cannot approve, they send request to
FNIHB Headquarters where a committee of experts
evaluates. Service coordinators sometimes leverage the
Caring Society when requests are escalated to
headquarters.

Payment can be provided either:

Directly through ISC through the
Service Access Resolution Fund (in the
case of direct payment to a Service
Provider, they must be registered with

Through one of the SCOs which have
Contribution Agreements with ISC to
receive funding from the Service
Access Resolution Fund.

In the case of emergencies, Dene
Nation can purchase gift cards, to be
repaid by Jordan’s Principle, and do not
ask for receipts. In normal
circumstances, Dene Nation can
provide prepaid credit and will ask for

Payment
If Approved
ISC).
receipts.
If Approved
If Denied
>

Appeal Denied

@IFSD_IFPD Y




Quebec

DRAFT — FOR DISCUSSION ONLY

Disclaimer: This graphic is provided as a prompt for working group members. IFSD does not warrant its
completeness or accuracy. IFSD intends to work with stakeholders to develop comprehensive regional portraits.

Requesters

Family
Guardian

Service
Provider

First
Nation

Application

Requests can be made:

- Directly to ISC (through Call Centre or Focal
Point)

- Through one of 13 Native Friendship
Centres

- Through an urban Indigenous organization

- Through one of 11 urban school
organizations

- Through a Jordan’s Principle Community
Coordinator/local coordinator, of which there
is one in most communities.

* FNQLHSSC supports Service Coordinators
* Focal Points may review an application from
a service coordinator to discuss an aspect
of an application that prevents them from

being able to approve.

Adjudication

ISC Focal Point receives request and approves it:

Receiving Officer receives request.

Inbox Officer sorts sorts requests based on
whether urgent, time-sensitive, or non-urgent
as identified by the requester or service
coordinator (Inbox Officer can upgrade a
request to urgent or time-sensitive)

Shell Case Team places request in GCCase
but does not always send confirmation of
receipt.

PM-02/03, PM-04, and PM-05 level officials
from File Review/Focal Point Team review
requests but only those at PM-05 (and
sometimes PM-04) can approve requests.

If Focal Point cannot approve, they send request to
FNIHB Headquarters where a committee of experts
evaluates. Service coordinators sometimes
leverage the Caring Society when requests are
escalated to headquarters.

If Approved

>

Payment

Payment can be provided either:

Directly through ISC through the
Service Access Resolution Fund
(in the case of direct payment to
a Service Provider, they must be
registered with ISC)

Through First Nations and
Friendship Centres who can pay
directly through funds from a
Contribution Agreement with ISC
to receive funding from the
Service Access Resolution Fund

Gift cards can be used to fund
some types of requests such as
groceries.

If Approved

If Denied

—

Appeal

Appeal Denied
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Requesters

Family
Guardian

Service
Provider

First
Nation

Application

Requests can be made:

- Directly to ISC (through
Call Centre or Focal
Point)

- Through one of 54 SCOs
that are made up of: First
Nations, Tribal Councils,
First Nation Child and
Family Services
Agencies, Health
Authorities, and an
Aboriginal Health Access
Centre. Some of these
organizations (notably
First Nations governance
groups) appear to use
Jordan’s Principle
Navigators.

- Possibly through a school
board

Adjudication

ISC Focal Point receives request and approves it:

- Receiving Officer receives request.

- Inbox Officer sorts sorts requests based on whether
urgent, time-sensitive, or non-urgent as identified by the
requester or service coordinator (Inbox Officer can
upgrade a request to urgent or time-sensitive.).

- Shell Case Team places request in GCCase but does not
always send confirmation of receipt.

- PM-02/03, PM-04, and PM-05 level officials from File
Review/Focal Point Team review requests but only those
at PM-05 (and sometimes PM-04) can approve requests.

Focal Points may unofficially return an application to a service
coordinator to discuss an aspect of an application that prevents
them from being able to approve.

If Focal Point cannot approve, they send request to FNIHB
Headquarters where a committee of experts evaluates. Service
coordinators sometimes leverage the Caring Society when
requests are escalated to headquarters.

In the case of medical transportation, there may be
communication with NIHB to discuss sharing costs with
Jordan’s Principle.

If Approved

If Denied

Payment

Payment can be provided either:

o - Directly through ISC through the Service

Access Resolution Fund (in the case of
direct payment to a Service Provider, they
must be registered with ISC)

- Through one of the SCOs which receive
funding from the Service Access Resolution
Fund. (Note: Independent First Nations can
also manage shipping of requested
products.)

- Gift cards for groceries are not permitted.
Receipts, even for groceries, are required.

* Payment can be supported by a Jordan’s
Principle Navigator

If Approved

ﬁ

Appeal Denied
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Saskatchewan

DRAFT — FOR DISCUSSION ONLY

Disclaimer: This graphic is provided as a prompt for working group members. IFSD does not warrant its
completeness or accuracy. IFSD intends to work with stakeholders to develop comprehensive regional portraits.

Requesters

Family
Guardian

Service
Provider

First
Nation

Application

Requests can be made:

- Directly to ISC (through
Call Centre or Focal
Point)

- Through an SCO, which
could include a non-profit
or an Early Childhood
Intervention Program

- Through the Service
Coordinator of a First
Nation or Tribal Council.

- For social requests in the
Regina area or requests
for culture or family
programming associated
with Reginal Intersectoral
Partnership, Regina
Treaty/Status Indian
Services Inc. can manage
applications.

Adjudication

Communities receive $100,000 to address urgent needs
but will need to ask ISC if they require more funds.
Communities will send requests to ISC if they believe it
should be denied.

ISC Focal Point receives request and approves it:

- Receiving Officer receives request.

- Inbox Officer sorts sorts requests based on whether
urgent, time-sensitive, or non-urgent as identified by
the requester or service coordinator (Inbox Officer
can upgrade a request to urgent or time-sensitive.).

- Shell Case Team places request in GCCase but
does not always send confirmation of receipt.

- PM-02/03, PM-04, and PM-05 level officials from File
Review/Focal Point Team review requests but only
those at PM-05 (and sometimes PM-04) can approve
requests.

Focal Points may unofficially return an application to a
service coordinator to discuss an aspect of an application
that prevents them from being able to approve.

If Focal Point cannot approve, they send request to
FNIHB Headquarters where a committee of experts
evaluates. Service coordinators sometimes leverage the
Caring Society when requests are escalated to
headquarters.

If Approved

If Denied

Payment

Payment can be provided either:

- Directly through ISC through the Service
Access Resolution Fund (In the case of
direct payment to a Service Provider,
they must be registered with ISC. ISC
has direct billing for services such as
medical therapists, tutoring, and mental
health therapists and counselling.)

* Payment can be supported by one of the
previously mentioned organizations in the
application section. Service coordinators try to
pay service providers directly whenever
possible and gift cards are not used.

If Approved

>

Appeal Appeal Denied

@IFSD_IFPD Y




Alberta

DRAFT — FOR DISCUSSION ONLY

Disclaimer: This graphic is provided as a prompt for working group members. IFSD does not warrant its
completeness or accuracy. IFSD intends to work with stakeholders to develop comprehensive regional portraits.

Requesters

Family
- Guardian

- Service
Provider

- First
Nation

Application

Requests can be
made:

- Directly to ISC
(through Call Centre
or Focal Point)

- Through the First
Nations Health
Consortium (request
goes through
Access Worker then
Regional Service
Coordinator)

- Through one of 123
First Nations,
schools, School
Districts, and other
organizations

Adjudication

ISC Focal Point receives request and approves it:

- Receiving Officer receives request.

- Inbox Officer sorts sorts requests based on
whether urgent, time-sensitive, or non-urgent
as identified by the requester or service
coordinator (Inbox Officer can upgrade a
request to urgent or time-sensitive.).

- Shell Case Team places request in GCCase
but does not always send confirmation of
receipt.

- PM-02/03, PM-04, and PM-05 level officials
from File Review/Focal Point Team review
requests but only those at PM-05 (and
sometimes PM-04) can approve requests.

Focal Points may unofficially return an application
to a service coordinator to discuss an aspect of an
application that prevents them from being able to
approve.

If Focal Point cannot approve, they send request to
FNIHB Headquarters where a committee of experts
evaluates. Service coordinators sometimes
leverage the Caring Society when requests are
escalated to headquarters.

Payment

For individual, non-capital requests: through the
First Nations Health Consortium or through ISC.

For group requests or requests for capital:
directly through ISC (Alberta Region Jordan’s
Principle Team) through the Service Access
Resolution Fund (in the case of direct payment

If Approved

to a Service Provider, they must be registered

with ISC).

>
- Prepaid credit cards can be used for expenses
such as groceries (as well as cheque, direct
deposit, reimbursement etc. but not e-transfer).
Receipts or reasonable alternative (e.g., bank
statement) are required.

If Approved

If Denied

>

Appeal

FNHC will work on

appeals even with Appeal Denied

families who did not

initially work with them.
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British Columbia

DRAFT — FOR DISCUSSION ONLY

Disclaimer: This graphic is provided as a prompt for working group members. IFSD does not warrant its
completeness or accuracy. IFSD intends to work with stakeholders to develop comprehensive regional portraits.

Requesters

Family
Guardian

Service
Provider

First
Nation

Application

Requests can be made:

- Directly to ISC (through Call

Centre or Focal Point)

- Through one of 41 Service

Coordinators at 33 SCOs
including British Columbia
Aboriginal Network on
Disability Society, First
Nations Health Authority,
Three Corners House, and
Carrier Sekani Family
Services (CSFS).

- If organizations find a

request unfamiliar, they
may send it to the British
Columbia Aboriginal Child
Care Society.

Adjudication

ISC Focal Point receives request and approves it:

- Receiving Officer receives request.

- Inbox Officer sorts sorts requests based on
whether urgent, time-sensitive, or non-urgent
as identified by the requester or service
coordinator (Inbox Officer can upgrade a
request to urgent or time-sensitive.).

- Shell Case Team places request in GCCase
but does not always send confirmation of
receipt.

- PM-02/03, PM-04, and PM-05 level officials
from File Review/Focal Point Team review
requests but only those at PM-05 (and
sometimes PM-04) can approve requests.

If Focal Point cannot approve, they send request
to FNIHB Headquarters where a committee of
experts evaluates. Service coordinators
sometimes leverage the Caring Society when
requests are escalated to headquarters.

Should there be a challenge, service coordinators
can reach out to the leadership council for
BCAFN, Union of BC Chiefs, and First Nations
Summit.

If Approved

Payment

Payment can be provided:

- Directly through ISC through the Service Access
Resolution Fund (in the case of direct payment to
a Service Provider, they must be registered with
ISC)

- Directly through service coordinator receiving
Approved Request Contingency (ARC) funding.
(While service coordinators have their own
accountability system in place, there is no receipt
requirement from ISC on ARC funding.)

- Prepaid gift cards are permitted for some types of
requests such as groceries. Receipts are not
required.

- If arequester does not have the money to pay for
a service up-front, CFSFS can pay and be
reimbursed by Jordans’ Principle.

* Payment can be supported by one of the previously
mentioned organizations in the Application section.

If Denied

10

If Approved

| Appeal Denied
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Jordan’s Principle Regional Working Group
Meeting Summary — March 5, 2024

Purpose of the Meeting

The Jordan's Principle Regional Working Group convened on March 5, 2024, to discuss the
pivotal role of information in the operationalization and governance of Jordan's Principle. The
exchange focused on the necessity of gathering and analyzing data to understand the well-
being of children, recognize needs, and assess changes over time.

What We Heard

A critical concern was identified in the discussions: the current national data for Jordan’s
Principle, predominantly administrative in nature, fails to capture the complex and unique needs
of First Nations children. This data does not reflect the realities on the ground, nor the specific
needs of the children, families, and communities seeking support from Jordan's Principle.

To address the gap between a community’s reality and requests to Jordan’s Principle, it was
proposed that local data about First Nations should be gathered by First Nations to establish a
baseline of well-being (in compliance with OCAP® principles). This community-level information
on well-being could be used to help contextualize requests to Jordan’s Principle. This dual
approach of community data with administrative data could offer a more comprehensive view of
the needs and challenges faced by First Nations children.

Regionally, administrative practices to data gathering share many commonalities with some
variations (see Appendix A).

There is a recognized opportunity to develop a comprehensive set of indicators to test data
gathering methods specific to Jordan’s Principle. The working group underscored the
importance of self-reliance in these processes to ensure that control over information remains
with the First Nations and their designated organizations.

To address these challenges, the working group identified several areas in need of
development:

1) Support for capacity building for data collection: training for people, the right tools,
and processes are needed to equip First Nations and their organizations for data
gathering and analysis.

2) Gap analysis of existing federal programs: Jordan’s Principle helps a lot of children
but it also covers gaps in existing federal program areas. Those gaps need to be
identified and quantified.

3) Data management infrastructure: it would be powerful to have a consistent approach
for First Nations-led data gathering and analysis for Jordan’s Principle. Such
infrastructure would support the aggregation of data in a manner that facilitates
comparative analysis and transparent reporting.

4) Data disaggregation: the working group called on ISC to disaggregate and report on
data by territory (Northwest Territories, Yukon, Nunavut), rather than rolling it up into an
aggregate category.

The working group shared concerns over the potential misuse of Jordan’s Principle. Whether
the spirit and intent of Jordan’s Principle was misunderstood or whether there were deliberate
1
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abuses, it will be imperative for First Nations to lead on solutions. There were also concerns
raised about commercial entities offering services to access Jordan’s Principle and others
raising rates if they knew Jordan’s Principle was paying. These issues merit attention.

Takeaways

The meeting concluded with takeaways on what we know about data and measurement in
Jordan’s Principle, what we don’t know, and what can change.

What We Know:

Local knowledge in First Nations and among their organizations is abundant and underused.
Service coordinators, First Nations, intake workers, hold a wealth of knowledge and case
specific information, e.g., letters of support, case notes, etc. that can help to contextualize
needs. It will be important to capture that information to better understand the needs of children.

ISC gathers a lot of information on Jordan’s Principle. Even if the information is imperfect, it
should be provided in disaggregated formats at the request of the First Nation or their trusted
regional organization. First Nations can use that data to understand how Jordan’s Principle is
being utilized and the nature of the services provided.

What We Don't Know:

The working group identified several areas where knowledge is notably absent. The lack of
baseline metrics remains a primary concern, as it is critical to evaluate progress, understand
community needs, and monitor developmental trajectories over time.

The delineation of accountability and the clarity of roles within the framework of Jordan's
Principle require further definition. For example, there remains uncertainty surrounding the
specific responsibilities of the Jordan's Principle Operations Committee (JPOC) and the
Jordan's Principle Action Team (JPAT), among others. A precise understanding of each entity's
role is important for an effective operation.

Equally important is establishing uniform criteria for the administration of Jordan's Principle,
particularly concerning the grounds for denial of services. The absence of standardized
guidelines raises questions about the consistency and equity of decisions made under Jordan’s
Principle.

The outcomes of interventions and support services provided through Jordan's Principle lack
clear documentation. This means that we don’t know how children are faring after receiving
supports from Jordan’s Principle, e.g., are follow-ups needed? has their health improved?
Understanding the impact of interventions is vital for assessing the success of Jordan's Principle
and for informing future policy and practice.

Substantive equality is a fundamental goal of Jordan's Principle, yet we have not established a
framework for measuring the achievement of this goal. It is essential to develop metrics that can
accurately reflect the extent to which substantive equality is being realized.

Lastly, the extent of potential misapplications or misinterpretations of Jordan's Principle is not
well understood. It is imperative to quantify and address these issues to maintain the integrity of
Jordan’s Principle while safeguarding access for those it aims to serve.
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What We Can Change:

In the context of enhancing Jordan's Principle's implementation, the discussion highlighted the
criticality of localized data collection. Next steps will be defining what data should be gathered to
support the delivery of Jordan’s Principle.

It was agreed that ISC should adopt a mandate to report on all Jordan's Principle requests at
the level of the First Nation or at their directed level. The reporting should be regular and
consistent to ensure First Nations and their organizations have the data about the supports and
services being sought in their communities.

Defining gaps in existing programs is crucial for supporting Jordan’s Principle. Jordan’s Principle
is intended to promote substantive equality, not cover up the shortfalls of existing programs.

Conclusion

At the conclusion of the meeting, there was consensus that those working to administer
Jordan’s Principle in First Nations should move ahead of the federal government on data
gathering and analysis.

Inconsistency in decision-making can mean inconsistency in access to Jordan’s Principle.
While the legal foundations of Jordan’s Principle are secure, it is reliant on the administrative
decisions of public servants and other actors. With the reliance on administrative decisions,
there is an imperative to gather relevant data to demonstrate needs, successes, and areas for
action.

Next Steps

1) IFSD to prepare a draft gap analysis of programs for working group review.
2) IFSD to undertake analysis of ISC’s GC Case data:
a. Prepare the list of available variables provided by ISC.
b. Produce provincial and territorial analysis with the data (based on availability).
c. Prepare analysis on: group requests, individual requests.
d. Clarify reporting for requests that implicate multiple children or a family. Is
reporting consistent?
3) IFSD to prepare potential indicators for local data gathering for review by the working
group.
4) IFSD to explore the feasibility of the following analysis:
a. Economy of scale in service delivery, i.e., building service locally rather than
sending child out of community for services.
b. Defining portraits of available services and access to services by First Nation.

IFSD will share progress updates with the regional working group as information is available.

IFSD is grateful to the regional working group for their on-going efforts and looks forward to
continuing this important work.



Appendix A — Data capture

Region

Alberta

Information captured
(notes from working group discussion)
Applications

¢ Demographics (applications to consortium)
e ltem/service requested

Finance (all of Alberta other than capital)

Excel

$ requested/approved

Process and payment time
Invoice etc.

Recurring y/n

Output data

Compliance to processing times

Areas of expenditure

British
Columbia

Decentralized network, 3 years of development

¢ No central data systems
e Therefore, Indigenous Services Canada (ISC) data only

Database will be based on willingness

AB + additional elements for ISC

¢ Name of employee
e Time to respond
e Obstacles/barriers

*Community-level view for delivery of Jordan’s Principle (Not ISC Aggregate
view)

Goal = using First Nations own data to understand service and program
needs for planning, advocacy, and jurisdiction.

Saskatchewan
(Tribal
Council)

1) Demographics; Applications details including $ requested and approved,
including products/services; Payment to vendors; Any applications through
ISC pending

2) Basic necessities/social needs tracked separately (Totally managed funds)

3) Respite tracking

Additional notes, except circumstances of family and risk factors (general
Saskatchewan = Alberta + notes)

Reporting differs! Always ISC but also First Nations and organizations.

Manitoba

70+ providers in Manitoba
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¢ Adjudication (approvals with First Nation)
e Limits reliability of info because of lack of consistency

Reporting varies/localized adjudication

Even basic Alberta data not consistently captured.

Attempts to establish common database have failed. Governance, OCAP, $,
etc. are challenges.

Different data capacity and infrastructure starting points for First Nations and
other providers.

e Group requests for First Nation programming different reporting.

Ontario
(Independent
First Nations
[IFN])

Political Territorial Organizations (PTO) govern data for Jordan’s Principle

IFN = Alberta + [Interest to capture needs for planning and advocacy]

e Track requests per child throughout interactions
¢ Areas of need (education, social, medical, etc.)
e Demographics

Data Band systems, * on and off reserve
e Other PTOs using

Quebec All approvals/adjudications go through ISC.
British Columbia (attempt) and/or Alberta+
e Coordinators in each First Nation
¢ |SC works with coordination in First Nation
e Approvals influenced by relationships
e |ISC hold database
¢ First Nations coordinators keep own data but time/capacity limits use.
e Data systems being created through child and family services; attempt
to link to Jordan’s Principle data (privacy concerns)
Nova Scotia Same as Alberta and service quality through outcomes for kids (progress
reports from vendors)
New Different approaches within province among First Nation/Tribal Councils
Brunswick

First Nations data base linked to child for all services provided by First Nation

¢ Linked to clinical practice via First Nation specific to Jordan’s Principle

Alberta and interactions with other services within FN

¢ Linked to clinical practice via First Nation specific to Jordan’s Principle

Prince Edward
Island (Lennox
Island)

Alberta or Nova Scotia

On/off-reserve and demographics

Approved/denied requests linked to final $
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One-page consent form (summary)

Yukon

Alberta + First Nation/Inuit

Database system from Council of Yukon First Nations (CYFN) used to track
claims

e Demographics and those of parents
e Final tracking linked to database

*ONLY FOR APPLICANTS THROUGH CYFN*
Respite, counselling, necessities of life, day care

e CYFN can issue payments for necessities of life

CYFN has general intake process to which data is linked

¢ Including why support sought etc.

Northwest
Territories

Basic necessities/general

e Single form (developed by Dene Nation)
e Name/First Nation; Request for produce/service; $ amount requested;
First Nation ID #

Dene Nation tracks ALL applications + statuses

Dene Nations approves basic necessities

Case files linked to payment

Reporting is ISC only
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Jordan’s Principle Regional Working Group
Meeting Summary — October 2024

IFSD has prepared a summary of the Regional Working Group’s (RWG) proceedings
from their third meeting (October 2024). The RWG assembled with recognition of their
inherent and treaty rights as First Nations.

Their contributions on a sustainable approach to Jordan’s Principle are pursuant to
Canadian Human Rights Tribunal (CHRT) orders (2022 CHRT 8)."

As technical experts and practitioners in the administration and delivery of Jordan’s
Principle, they have generously shared their knowledge with the intent of supporting
local, regional, and national leadership in their decision-making on Jordan’s Principle.

The contributions of the RWG have defined:

e Recommendations and statements on the spirit and intent of Jordan’s Principle;
e Considerations for local data gathering on Jordan’s Principle;
e Options and approaches for a national strategic framework for Jordan’s Principle.

The summary of the RWG's deliberations proceeds by reviewing their contributions in
these areas and their recommendations for next steps.

Recommendations
1) That there be a national approach to Jordan’s Principle with consideration of
different approaches to delivery. The national approach should include:
a. Common vision of the spirit and intent of Jordan’s Principle;
b. A national strategic performance framework;
c. Common approaches to data gathering;
d. Consistency in the delivery of Jordan’s Principle to empower families
and promote substantive equality.
2) That the regional group reconvene to review IFSD’s draft final report on Jordan’s
Principle (in advance of its publication).

' [172] Pursuant to section 53(2) of the CHRA, the Tribunal issues the following orders:

[..]

4. Canada shall fund the following research through the Institute for Fiscal Studies and Democracy
(“IFSD”):

[..]

d. upon completion of the Jordan’s Principle Data Assessment, the IFSD needs assessment
regarding a long-term funding approach for Jordan’s Principle, including but not limited to
identifying and addressing formal* equality gaps, in keeping with the Tribunal’s rulings,
including but not limited to 2016 CHRT 2, 2017 CHRT 35, 2020 CHRT 20 and 2020
CHRT 36 (the “Jordan’s Principle Long Term Funding Approach Research”).

* This order does not modify any substantive equality orders made by this Tribunal in this case.
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3) That the RWG’s meeting summaries be posted for public access on the Jordan’s

Principle project site hosted by IFSD.

4) That the RWG be supported to continue to meet regularly (after IFSD’s project

ends) to share their ideas and practices as technical experts and practitioners.

Recommendations and statements on the spirit and intent of Jordan’s Principle

Recommendations and statements on the spirit and intent of Jordan’s Principle define
its purpose and what it is meant to do for children. A common understanding of the
spirit and intent of Jordan’s Principle will guide options for structure, delivery, and
funding, and foster consistency in its implementation.

The RWG identified recommendations and statements on the spirit and intent of
Jordan’s Principle:

Addressing the root causes of need and gaps in existing programs and
services, especially in housing, health, and social services.

Recognizing and understanding requests in their contexts to achieve
substantive equality because different places have different needs.

Accessing services, supports, and products wherever and whenever needed.
Differentiating between the needs of children and the wants of parents.
Empowering families to end cycles of dependency.

Training and development for First Nations by First Nations to empower First
Nations in their communities to support the delivery of Jordan’s Principle,
leveraging local knowledge.

The RWG worked in four breakout groups on recommendations on the spirit and intent
of Jordan’s Principle. See Appendix A for summaries of each of the breakout groups’
contributions.

When considering the common elements of the RWG’s recommendations and
statements, the following summary statement is proposed:

Jordan’s Principle is a sacred gift from Jordan River Anderson to ensure First
Nations children have the supports, services, and products whenever they need
them wherever they need them.

Jordan’s Principle ensures that the root causes of need and gaps in existing
programs and services are addressed (until they can be permanently repaired).

Children and youth live in different places. The pursuit of substantive equality
requires that their unique contexts be recognized in the delivery of and access to
services, supports, and products through Jordan’s Principle.

To sustainably deliver Jordan’s Principle in the cultural and linguistic contexts of
First Nations, local talent will be essential. Training by First Nations for First
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Nations to develop local talent will be imperative to the success and sustainability
of Jordan’s Principle.

Local data gathering

There are core pieces of information that are missing from data capture on Jordan’s
Principle. Namely, why children are seeking support from Jordan’s Principle and what
happens to them following the intervention. A consistent approach to gathering child-
centred data means more relevant data that can be used to measure and monitor
children’s needs and identify gaps in existing programs and services.

Any data gathering approach must have First Nation ownership, consistent with OCAP®
Principles. The information and evidence generated must be relevant locally for First
Nations. A subset of information (not necessarily all information) can be provided to ISC
for reporting.

The goal of data gathering should be consistency with decency. A consistent approach
ensures regular and common information is gathered to benefit all children by improving
Jordan’s Principle and identifying gaps in existing programs. Decency means engaging
respectfully with children and families, avoiding duplication of requests, and following
OCAP® Principles.

Presently, data gathering is inconsistent across regions. While some First Nations or
regions are gathering good information capacity for analyzing it is limited. Additional
challenges were noted about a lack of consistently and continuously captured data for a
child and non-First Nation requests. With transiency on- and off-reserve, children may
be accessing Jordan’s Principle at one moment, through their First Nation or a First
Nation organization, and at another, off-reserve through a mainstream (non-First Nation)
organization. In these instances, there is no information on service continuity for the
child, the information is lost. For any requests outside of First Nations or First Nations
organizations, there are regional information gaps. If a hospital or school board is
applying for support through Jordan’s Principle, First Nations in all regions are not
always made aware.

A common data gathering framework, defined by Jordan’s Principle technical experts,
would help to standardize access to and administration of Jordan’s Principle.

Two approaches to data gathering were highlighted in which RWG members shared
their practices:

1) The single door: For a regional First Nations organization, every door is the
right door. In their approach to Jordan’s Principle, requests are triaged and staff
work behind the scenes to align supports and services for the family.

Sometimes, their needs are best met through Jordan’s Principle, and other times,
through one or more services.



IFSD
IFPD

When assessing requests to Jordan’s Principle, the organization uses its own
framework to address needs and empower families. The framework includes
standardized rates for various types of requests and local data gathering to track
and monitor needs.

2) Community-focused data: Using a series of spreadsheet-models, this
organization captures additional details on the child’s community and their
individual needs. When intaking a Jordan’s Principle request, the organization
supplements the basics of the application with health and related contextual
information. Gathering supporting information (beyond the application
requirements) means information can be aggregated and anonymized and
shared back with First Nations. Information on challenges like suicide ideation or
successes like school completion, can be documented and monitored.

To provide context for requests, the organization ensures a profile of the First
Nation is included. This information is imperative to understanding requests in
their context. Explaining why a request is being made will be different across
communities.

There are lessons from these approaches that can be applied to future efforts on data
gathering. Capturing relevant information at intake and with the child’s context can
substantiate requests and improve planning decisions. Information about the
environment surrounding the child is crucial. Whether through a video submission,
profile of the First Nation, or cultural notes, the additional information can support
equitable decision-making by framing requests in their contexts. The Quebec Region
required navigators to learn about and visit the First Nations for whom they review
Jordan’s Principle applications. The sensitization to the reality of the First Nation(s) they
serve support assessments in context.

Consistent local data gathering at the level of the case can be aggregated for regional
and national analysis. There are linkages between local data gathering and a national
strategic performance framework. Developing the tools and approaches in tandem can
improve their interoperability and consistency.

National strategic performance framework

A performance framework is a tool to measure to monitor change relative to a goal or
desired outcome. With all the information gathered on Jordan’s Principle, we still do not
know why children are seeking support and what happens to them following an
intervention. With these gaps, there is no way of assessing progress toward formal or
substantive equality through Jordan’s Principle.

A national strategic performance framework for Jordan’s Principle is an essential
component of a sustainable approach to Jordan’s Principle. The RWG defined the
importance of the framework as a tool to ensure equity for First Nations children and to
define gaps to improve programs and services.

A national strategic performance framework for Jordan’s Principle means we can:
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1) Measure and monitor the needs of children;

2) ldentify gaps in existing programs and services;

3) Hold Canada accountable;

4) Ensure the structure, delivery, and funding approaches to Jordan’s Principle are
working;

5) Measure progress toward the defined spirit and intent of Jordan’s Principle.

The RWG defined a two-pronged approach to data capture to support the framework:

1) Case-level information focused on the child;
2) Community-level data to capture context.

Wholistic well-being was a guiding principle for the RWG for the national strategic
performance framework. In their discussions, the RWG defined a series of national
indicators. Some indicators were aggregations of case-level data and others were
broad community-level indicators that could be captured from public and other data
sources.

The indicators defined by the RWG are captured in Appendix B. They are clustered
thematically. IFSD was tasked by the RWG with identifying broad community-level
indicators to contextualize the case-based data (also included in Appendix B). To
operationalize the performance framework, definitions for indicators, measures, and
data capture are to be defined (see Appendix B). Sources of information include case
level data (aggregated), Census data, Regional Health Survey (RHS) data, and ISC
data.

The development and operationalization of a strategic performance will take time. ltis,
however, imperative that it be done to ensure accountability in Jordan’s Principle. This
means ensuring structure, delivery, and funding are meeting the needs of children.

Other matters for consideration and improvement
In their deliberations, the RWG highlighted matters requiring consideration and
improvement.

The intake problem
ISC has an intake problem that needs to be revised. An automated system, with a
standard intake form, and clear urgency codes (as they are overused) are required.

Intake and evaluation need to be separated. An automated system or third-party could
manage intake and the administrative processing of requests. ISC would then be
required to evaluate requests (rather than managing the full process). There are
precedents for the outsourcing of such activities with compensation, insurance, etc.
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CHRT timelines for evaluation and responses should be followed. Requests must be
triaged effectively to ensure those that are necessities of life are addressed
appropriately.

With the high rates of staff turnover at ISC, front-line staff involved with cases must have
completed relevant and rigorous training before assuming their post. The staff changes
are leading to inconsistent assessments and practices.

A complaints mechanism

Regional Jordan’s Principle Ombuds should be established. The offices could collect
complaints on administration and delivery of Jordan’s Principle supports, conduct
investigations as required, and hear directly from families/applicants about their
concerns.

Ombuds would work directly with service coordinators and travel across First Nations.
In their advocacy role, they would follow-up on complaints and appeal directly to ISC.
The ombuds would work for families/applicants, service coordinators, and First Nations.

A truly independent committee of Indigenous experts should be established. The
committee would serve as a body of consultative experts for the ombuds network.

Training and network development

First Nations led training and capacity development is required for Jordan’s Principle.
Front-line staff are confronting complexities that could be better managed with training.
For instance, learning how an intake meeting can be a counselling session or
opportunity to connect with other resources.

A consistent network of practitioners is needed to share practices and provide support.
Such a network, whether regional or national, could collect and share best practices, job
descriptions, roles and credentials associated to Jordan’s Principle. With many service
coordinators and First Nations confronting similar questions and challenges, the
practice network would be a source of leverage.
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The breakout group recommendations and statements on the spirit and intent of
Jordan’s Principle are summarized below.

Breakout Group 1:

e Jordan’s Principle is about the pursuit of substantive equality. At least formal
equality, relative to non-Indigenous children, must be guaranteed.

e There is a need to reform Jordan’s Principle to meet these goals.

e Achieving the true intent of Jordan’s Principle requires removing the barriers of
colonialism.

e Requests through Jordan’s Principle should be defined as goals to keep the
child’s needs at the heart of the requests, e.g., a bed for a good night’s sleep to
improve school performance.

e Jordan’s Principle is to meet the actual needs of children (not the wants of
parents). There are concerns about the misuse of Jordan’s Principle that need to
be addressed.

Breakout Group 2:

e There should be equity among First Nations children with respect to location,
culturally relevant, and safe services.

e Standardize the age of majority, e.g., 30 years of age.

e Ensure all children receive the products, supports, and services when and where
they need them.

e Foster equality among First Nations children in Canada.

e Define functional and consistent timelines for responding to requests to Jordan’s
Principle.

Breakout Group 3:
e Children, youth, and families should not suffer. They should thrive with need
health and related supports.
e There should be no age limit for ongoing needs for support. For other needs, the
age of majority should be 30, or cradle to grave.
e Jordan’s Principle should differentiate between needs and wants.
e Existing supports to administer Jordan’s Principle should be enhanced.
o Recognize elders as professional service providers who can write letters
of support.
o Increase community-based personnel for Jordan’s Principle.
o Support access to obtain IDs, bank accounts, driver’s licenses, etc.
e Identify existing system failures and repair them.
o Explore and address the roots of poverty and issues associated to trauma.
Define a common vision for Jordan’s Principle.
Establish a baseline by First Nations for First Nations to define criteria for access.
Employees of ISC must take cultural awareness training.
Address and eliminate requests backlogs by hiring First Nations for review.
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Accredit and teach Jordan’s Principle across the educational system.
o Develop an accreditation for Jordan’s Principle with post-secondary
institutions.
e Eliminate jurisdictional battles.
e Ensure families are alleviated from poverty and are supported through life’s
cycles, e.g., celebrations and gifts for a birthday.
e Broaden the view of Jordan’s Principle to support overall well-being, because it
will be defined different in different places.

Breakout Group 4

e Refocus on the original spirit and intent of Jordan’s Principle: supports and
services required for a child to live.

o End all jurisdictional debates between federal and provincial governments
and within ISC.
o Include wrap-around services.

e Children with special and complex needs must have their needs met.

o Support for complex and special needs that are lifelong should continue to
be met.

e Address root cases of need by adequately funding core necessities and existing
programs and services.

e Focus on health and education.

e Provide support to families in different ways to ensure they are setup for success,
and not dependent (should funding end), e.g., some financial support, referrals,
etc. Support independence, not dependence.

e Address gaps in existing programs and services. Jordan’s Principle’s application
would be limited or phased out if these gaps were closed.

e Consider the child wholistically and understand their needs wholistically.

e Gather/request information and feedback from families on what works to
demonstrate the relevance of Jordan’s Principle.

o Regional data gathering and data systems should be consistent.

e Service delivery should be for First Nations by First Nations.

e Emphasize services (e.g., medical models, health needs of children), supports,
and products for Jordan’s Principle.

o Define priorities, i.e., what is urgent v. non-urgent.
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Appendix

Category

Indicators

For future use

Definition

Measure

Location of data
capture

Availability of data

Case or community
level

Education and pedagogy

Family well-being

Health and wellness

Nature of requests and
defined needs

Literacy rates in English and/or French

Literacy rates in Indigenous languages

Numeracy rates

Elementary school completion rate

Duration to completion of high school

Age at high school graduation

Change in expected educational outcomes

Post-graduation outcomes for youth with complex or special
needs

Support or service to develop inherent talent or ability

Sense of community belonging

Stability of family arrangement

Contact with child and family services

Children in care accessing Jordan's Principle

Recreational opportunities around the child

Instances of exceptional health-related supports and services

Health outcomes at least equal to or better than the general
population

Health services consistent with Canada Health Act standards
(as a minimum)

Instances of requests for mental health and/or spiritual
supports defined as: crisis, maintenance, or normal/self-care

WHY - Reason for accessing Jordan's Principle (root
cause(s))

Instances of intergenerational Jordan's Principle requests,
e.g., adolescent parent accessing Jordan's Principle

Nature of request: point in time; on-going/long-term; repeated

Instances of children ageing out but requiring ongoing
support

Instance of navigation to access Jordan's Principle

Instances of referrals to existing supports and services
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Community well-being

Access and funding

Broad national indicators
(proposed by IFSD)

Identifying the source of the referral, e.g., Elder, physician,
etc.

Were the child's needs met through Jordan's Principle

Instances of community trauma

Cultural knowledge

Access to land

Access to Elders

Community emergencies impacting well-being

Number of non-Indigenous and non-First Nation
organizations/recipients receiving funding through Jordan's
Principle

Documented fee increases or supplemental fees incurred
when paid through Jordan's Principle

*See also questions to regions

Details on requests and transfer amounts through Jordan's
Principle

Housing suitability

Housing in need of repair

Food security

Rates of substance misuse (alcohol, drugs)

Access to potable water

Deprivation (income measure, relative to the relevant Market
Basket Measure)

Employment rate

Unemployment rate

Highest level of educational completion

Instance of critical health issues (Note: Dependent on
Regional Health Survey data)

Access to health and dental services (Note: Dependent on
Regional Health Survey data)

Rates of access to Income Assistance

Population by geographic zone

10
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Realizing Substantive Equality Through Jordan’s Principle
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Prepared by Faisal A. Bhabha'

Executive Summary

Named for Jordan River Anderson, Jordan’s Principle originated as a non-binding
motion that was endorsed unanimously by Parliament. It set the principle that First
Nations children should have access to the support services they need without delay
caused by jurisdictional disputes.

This report outlines the definitional and historical context of Jordan’s Principle, its
evolution into a legal rule, and its potential as a broadly enforceable legal rule. The
report surveys the unrealized potential of Jordan’s Principle due to failures in
government interpretation and application, and the apparent limits of its
enforcement through the statutory human rights regime against the backdrop of
ongoing litigation at the Canadian Human Rights Tribunal (CHRT). The Caring
Society litigation at the CHRT frames the status of Jordan’s Principle in light of
continued law and policy tensions in its implementation.

Given that many roots of the problems that Jordan’s Principle is directed at
resolving are structural, the report considers the viability of constitutional law to
improve its impact. However, despite the common values undergirding both
Jordan's Principle and s. 15 of the Charter, Jordan's Principle offers unique tools for
applicants to leverage in comparison to constitutional litigation. Features of Jordan’s
Principle such as the capacity for group requests and mandatory timelines offer
applicants specific tools that could otherwise take years of litigation to secure.

Despite the continued policy obstacles, the examination of constitutional litigation
finds that Jordan's Principle nonetheless offers significant value in comparison to
Charter based avenues. As an alternative means of addressing the current
shortcomings in application, non-legal remedies may be better able to address the
surveyed law and policy tensions which undermine the effective operationalization
of Jordan's Principle. Security for advocacy groups means solidifying the link
between the foundational aspiration of the Principle and its practical application.

1. Introduction

In 2004, the Assembly of First Nations estimated that the average Canadian receives almost 2.5
times the federal, provincial, and municipal government services that a First Nations member

! Associate Professor, Osgoode Hall Law School, York University. The author acknowledges the research assistance of
Ola Mobarak.



receives.” Inequality in access to social services is exacerbated among the most vulnerable, such as
First Nations children with disabilities who require medical treatment. Even where measures
intended to address this issue, such as Jordan’s Principle, are introduced, the challenges surrounding
implementation and the resulting law and policy tensions persist. As one example, in 2016 the
Canadian Human Rights Tribunal (CHRT) noted that, as a result of a limited implementation of
Jordan’s Principle, $11 million in Health Canada funding was never accessed by applicants.’

This report situates Jordan’s Principle in its definitional and historical context. It analyzes how the
principle evolved into a legal rule and how that rule has the potential to be a robust lever to fill the
social service gaps faced by First Nations children across the country. Yet, questions about what it
means and how it should be implemented have limited the potential impact of Jordan’s Principle
and fuelled ongoing (and mostly successful) litigation at the CHRT against the government seeking
clarification of the principle. This report addresses how some of the implementation challenges
reflect law and policy tensions, and how Jordan’s Principle compares with other legal avenues for
pursuing substantive equality.

2. The Law: Background and Features

This report builds on the work done by existing literature pertaining to Jordan’s Principle. The
following is a brief overview of some background information, such as the definition of Jordan’s
Principle and relevant legal rulings, to contextualize the remaining analysis.

Jordan’s Principle is a “child-first” principle in recognition of Jordan River Anderson, a child who
was born to a family of the Norway House Cree Nation in 1999.* Jordan required treatment for
serious medical conditions, and — faced with a lack of services on reserve — his family transferred
him to provincial care to get the required treatments. After spending the first two years of his life in
hospital, he was eligible for transfer to a specialized foster home close to his medical facilities, but
Aboriginal Affairs and Northern Development Canada (AANDC), Health Canada, and the Province
of Manitoba spent the next two years in dispute over who was responsible for this funding. This
dispute was ongoing when Jordan passed way in hospital at age five.’

On December 12, 2007, the House of Commons voted unanimously to adopt Motion 296 to
address the needs of First Nations children.” Named for Jordan River Anderson, Jordan’s Principle
originated as a non-binding motion that was endorsed unanimously by Parliament. It set the
principle that First Nations children should have access to the support services they need when they
need them, without delay caused by jurisdictional disputes.” Where a government service is available

2 S. Brown, “Core Components and Consequences Analysis: Jordan’s Principle, ” (2023) Institute of Fiscal Studies and
Democracy 6; First Nations and Family Caring Society of Canada, Wen: De We are Coming to the Light of Day (First Nations
Family and Caring Society: 2005) at 89, citing Assembly of First Nations, Federal Government Funding to First Nations: The
Facts, The Myths, and the Way Forward (University of Wisconsin — Madison, 2004).

3 First Nations Child and Family Caring Society of Canada et al. v. Attorney General of Canada (for the Minister of Indian and Northern
Alffairs Canada), 2016 CHRT 2 (CanLII) at para 380 [“Caring Society”].

4 Ibid at paras 351-352.

5 Ibid at para 352.

¢ First Nations Child and Family Services, Government of Canada, “Timeline: Jordan’s Principle and First Nations child
and family setvices,” accessed at: <https://www.sac-isc.gc.ca/eng/1500661556435/1533316366163>

7'The First Nations Child & Family Caring Society of Canada in partnership with the Wabanaki Council on Disability
and Mawita’mk Society, “Jordan’s Principle and Children With Disabilities and Special Needs: A Resource Guide and
Analysis of Canada’s Implementation,” (2021) 3; First Nations Child and Family Services, Government of Canada,



to all non-Indigenous children, and a dispute arises as to its availability to a First Nations child, the
government department of first contact is required to put the needs of the child first and pay for the
service. Government departments should negotiate co-payments or reimbursement from the other
government/department after the child has received the service.® Jordan’s Principle applies to First
Nations children from birth to the age of majority in their province or tertitory.” '

Under Jordan’s Principle, applicants can make individual or group requests. Canada must make
decisions on individual requests within 48 hours, and group requests within one week. Where urgent
needs are identified (i.e., where the risk of irremediable harm is reasonably foreseeable, the child is in
palliative care, or the child requires urgent assistance), Canada must make decisions on individual
requests within 12 hours and group requests within 48 hours.!" Decisions may be submitted for
appeal within one year of the date of denial and appeals are decided within 30 days.

The question of substantive equality arises because Jordan’s Principle has been developed with an
explicit anti-discrimination purpose, which raises inherently comparative questions. What outcome
would likely have occurred had the claimant not been a member of the protected group? When a
government service is not necessarily available to all other children or is beyond the normative
standard of care, the government department of first contact will still evaluate the individual needs
of the child to determine if the requested service should be provided to ensure substantive equality
in the provision of services to the child, to ensure culturally appropriate services to the child, and/or
to safeguard the best interests of the child. This is because when it comes to indigenous children,
even “natural” barriers, like geography, are anything but natural and can be traced to a legacy of
systemic under-investment in Canada’s First Nations communities.

The roots of the problem that Jordan’s Principle is directed at resolving are structural, which at least
partly explains the challenges with conceptualizing and implementing a remedial tool. The Principle

“About Jordan’s Principle: Timeline: Jordan's Principle and First Nations child and family setvices,” accessed at:
<https://www.sac- isc.gc.ca/eng/1568396042341/1568396159824#chp02>

8 Supra note 3 at para 351.

% Indigenous Services Canada, Government of Canada, Jordan’s Principle, “Submit a request under Jordan’s Principle,
Who Is Covered,” accessed at: <https://www.sac-isc.gc.ca/eng/1568396296543/1582657596387#sec2>; The First
Nations Child & Family Caring Society of Canada in partnership with the Wabanaki Council on Disability and
Mawita’mk Society, “Jordan’s Principle and Children With Disabilities and Special Needs: A Resource Guide and
Analysis of Canada’s Implementation,” (2021) 9, 12.

10 However, in 2022 CHRT 8 (CanLII), the CHRT ordered that “Canada shall fund at actual cost post-majority cate to
youth ageing out of care and young adults who were formetly in care up to and including the age of 25 across all
provinces and territories. This funding shall be accessible through the actuals process for maintenance and protection
reimbursed at the actual cost to the First Nations authorized post-majority service provider and shall be available until
March 31, 2023. After this time, funding for post-majority care will be made available through the reformed FNCFS
Program’s funding formulas, policies, procedures and agreements in an evidence- informed way agreed to by the Parties
[para 172]. The relevant Government of Canada website indicates, “Starting April 1, 2022, First Nations authorized
service providers can submit claims for the reimbursement of costs related to these services to Indigenous Services
Canada (ISC) through the existing FNCFS claims process until March 31, 2023, or until the fully reformed program is
implemented.” No further information was indicated with respect to whether the fully reformed program for individuals
over the age of majority has been implemented.

1 The First Nations Child & Family Caring Society of Canada in partnership with the Wabanaki Council on Disability
and Mawita’mk Society, “Jordan’s Principle and Children With Disabilities and Special Needs: A Resource Guide and
Analysis of Canada’s Implementation,” (2021) 15; Jordan’s Principle, Indigenous Setrvices Canada, Government of
Canada, “Submit a request under Jordan’s Principle, Processing Requests,” accessed at: <https://www.sac-
isc.gc.ca/eng/1568396296543 /158265759638 7#sec2>
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will not fix the structural issues that continue to produce unequal access to essential services in First
Nations communities. Jordan’s Principle helps to mitigate the effects of systemic inequality by
seeking to improve substantive outcomes for affected individuals notwithstanding the higher
(publicly borne) costs of achieving such outcomes given the structural conditions.

From its inception, there were challenges with implementing Jordan’s Principle as meaningfully as its
advocates and putative beneficiaries would have preferred. This resulted from the government’s
development of highly restrictive definitions and eligibility categories. From 2007 to 2016, the
federal government restricted the implementation of Jordan’s Principle to such an extent that Jordan
River Anderson himself may not have qualified to have the principle applied to his facts."
Implementation challenges resulted in allegations of discrimination being made to the Canadian
Human Rights Commission by the First Nations Child & Family Caring Society (the “Caring Society”)
and the Assembly of First Nations (“AFN”)."” The case proceeded to a hearing before the Canadian
Human Rights Tribunal. Appended to this Report is a chart laying out the various relevant tribunal
rulings and court decisions in chronological order.

The Federal Court of Canada (FCC) and Canadian Human Rights Tribunal have repeatedly found
that Jordan’s Principle is binding on the federal government as a legal rule (not just a government
policy or program),'* and that Canada has discriminated against First Nations children by
underfunding child welfare and failing to adequately implement Jordan’s Principle. Canada has been
repeatedly found in violation of the law and has faced non-compliance orders for its continued
breaches."

The government’s failures appear in different forums and are highlighted in the 2016 CHRT
decision in First Nations Child and Family Caring Society of Canada et al. v. Attorney General of Canada (for
the Minister of Indian and Northern Affairs Canada)."® The tribunal concluded that First Nations children
faced:

disproportionate levels of funding on and off reserve;'’

disproportionate levels of funding as compared to provincial standards;'®

implementation methods which ‘incentivize’ removing children from their homes;"”

unduly narrowing of Jordan’s Principle to only apply to “inter-governmental disputes and to
children with multiple disabilities”;*

failure to consider the actual service needs of First Nations children and families;* and

X/ X/ X/ X/
LSRR X I X4

X/
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12 The First Nations Child & Family Caring Society of Canada in partnership with the Wabanaki Council on Disability
and Mawita’mk Society, “Jordan’s Principle and Children With Disabilities and Special Needs: A Resource Guide and
Analysis of Canada’s Implementation,” (2021) 5-6.

13 1bid at 6; supra note 3; First Nations Child & Family Caring Society of Canada et al. v. Attorney General of Canada (representing
the Minister of Indigenous and Northern Affairs Canada), 2020 CHRT 20 (CanLII).

14 First Nations Child & Family Caring Society of Canada et al. v. Attorney General of Canada (representing the Minister of Indigenons
and Northern Affairs Canada), 2019 CHRT 7 (CanLII) at para 25.

15 Supra note 12 at 6-8. See further: Appendix.

16 Supra note 3.

17 Ibid at para 329.

18 Jbid at para 330.

19 1bid at para 344.

20 Ihid at para 360.

21 Ihid at para 388.



% failure to modify the program for years after becoming awate of these adverse impacts.”

After these 2016 findings, the CHRT subsequently clarified the orders against Canada,” made
additional findings in light of new evidence,* ordered further interim relief,” and further clarified
the definition of a “First Nations child” for the purposes of eligibility under Jordan’s Principle.” Ten
additional CHRT decisions were issued in relation to this matter between 2020 and 2022, ranging in
purpose from clarifying previous orders and eligibilities to establishing a draft compensation
framework to operationalize portions of Jordan’s Principle. For a more detailed

breakdown of the CHRT litigation involved in relation to this decision, please see the appended
Table of Decisions.

In the attached Appendix, the CHRT litigation is charted, noting the chronology and a summary of
the content of each CHRT decision. On review of the litigation history, it is impossible to not be
struck by the extent to which the litigation was slow, protracted, and complicated. It is worth
considering the reasons for this, which can be traced to the nature of the claim, the nature of the
forum, and the nature of state resistance to such claims. First, the claim was brought by way of the
quasi-constitutional human rights legislation that is housed within the specialized, dedicated
institutions—the Canadian Human Rights Commission and the Canadian Human Rights Tribunal.
As the case history chart makes plainly clear, the government’s strategy from the beginning was to
seek to avoid liability at any cost. This included causing extensive delay, being uncooperative with
the CHRT, resisting its orders, and more. The Caring Society case continues to grind on at present.

On December 12, 2023, the Caring Society filed a Notice of Motion with the Canadian Human
Rights Tribunal regarding Canada’s alleged non-compliance with the Tribunal orders on Jordan’s
Principle. The motion sought a number of urgent orders related to remedying the failure to
implement Jordan’s Principle, including addressing the backlog of unaddressed Jordan’s Principle
requests.

While premised on a virtuous idea, failures in the government’s interpretation and application of
Jordan’s Principle have resulted in its unrealized potential and challenges to establishing its legal
status, content, and scope due to ongoing litigation.

3. Tensions in Law and Policy

While the legal status and features of Jordan’s Principle have been articulated, law and policy
tensions remain and are pervasive. One analysis of the Caring Society case history might conclude that
the litigation has not only struggled to effectively realize the full promise of Jordan’s Principle as a
legal doctrine, but that the government’s litigation tactics and/or the CHRT’s institutional

22 Jhid at para 461.

23 First Nations Child and Family Caring Society of Canada et al. v. Attorney General of Canada (for the Minister of Indian and
Northern Affairs Canada), 2016 CHRT 10 (CanL1l); First Nations Child & Family Caring Society of Canada et al. v. Attorney
General of Canada (representing the Minister of Indian and Northern Affairs), 2016 CHRT 16 (CanLII).

24 First Nations Child & Family Caring Society of Canada et al. v. Attorney General of Canada (representing the Minister of Indian and
Northern Affairs), 2017 CHRT 14 (CanLII).

25 First Nations Child & Family Caring Society of Canada et al. v. Attorney General of Canada (representing the Minister of Indian and
Northern Affairs), 2019 CHRT 7 (CanLII) at para 89.

26 First Nations Child & Family Caring Society of Canada et al. v. Attorney General of Canada (representing the Minister of Indian and
Northern Affairs), 2020 CHRT 20 (CanLII).



limitations caused Jordan’s Principle to stagnate in 15 years of litigation with piecemeal gains amid
several setbacks. On this reading, the litigation could be viewed as an obstruction to the
development of a robust, accessible, and enforceable legal interpretation of Jordan’s Principle. By
over-complicating the implications of the full legal implementation of the political commitment,
rather than delivering on the promise of the Principle, the litigation stifled it.

The argument flowing from this analysis would be that forcing the matter into high-stakes litigation
produced a chill on the will of government to move forward with commitments it was willing to
make in the form of a non-binding resolution in December 2007. Capitalizing on the goodwill of
that moment might have invited more of a negotiation in the political realm than adjudication of a
test case. At the same time, it is not unusual for political leaders to commit to a policy or principle
without the wherewithal to see it through to full implementation. Progressive or incremental
realization of social rights is often necessary in order to implement human rights.”” Unlike political
rights, courts have tended to recognize that certain rights, especially those that exact a high cost
from the state, may take time to realize. Thus, it is impossible to state with certainty whether the full
realization of Jordan’s Principle would be more effectively sought through a political rather than
legal process. Even with government commitment to the spirit of the Principle, the state still has a
strong interest in seeking to limit its financial liability. Thus, we will never know if Jordan’s Principle
could have grown into a more robust and accessible mechanism than it is today as a result of
negotiated process as opposed to litigation.

It is worth remembering that the Caring Society case has been a remarkable success in terms of the
legal principle. The claimant successfully deployed an argument that rooted Jordan’s Principle in
equality doctrine. The question that is not resolvable is determining who is best situated to balance
the broad goals of Jordan’s Principle with the government’s interest in limiting legal liability.
Claimants in litigation, whether under the Charter or the Canadian Human Rights Act, will seek a legal
structure in which any proposed limits on the scope or force of Jordan’s Principle will be subject to
rigorous examination and adjudication by an impartial decision maker. The government, on the
other hand, tends to prefer to retain control over the scope of its obligations and will resist litigation,
preferring a process under its direction. The choice for advocates is not always an either/or choice.
Litigation, or the threat of litigation, can create conditions conducive to negotiation or mediation.
The risks of litigation, which is effectively a “zero-sum game”, provide some incentive to even the
most confident or idealistic claimant to consider a negotiated agreement. The willingness of the
government to negotiate under the shadow of claimant-initiated litigation as opposed to a state-
crafted process depends on a variety of factors, both legal and extra-legal.

Analyzing legal and policy tensions, and predicting outcomes, relating to Jordan’s Principle can be
challenging due to constraints on the available information. While the legal frameworks (i.e. rules,
definitions, or terms and conditions) have been significantly defined by the CHRT, the government
policy frameworks (i.e. the operational principles, procedures, and implementation) are harder to
access.” One significant challenge — which often yields policy consequences in implementation — is
the level of misunderstanding or misinformation surrounding Jordan’s Principle, which has been

27 See Katharine Young, “Waiting for Rights: Progressive Realization and Lost Time”. The Future of Economic and Social
Rights (Cambridge: Cambridge University Press, 2019).

28 S. Brown, “Core Components and Consequences Analysis: Jordan’s Principle, ” (2023) Institute of Fiscal Studies and
Democracy 14-15.



described as operating “in a novel legal and policy space.”” The inaccessibility of many of these
policies for information and evaluation likely contributes to this phenomenon. As of June 2023,
comprehensive studies on the implementation of Jordan’s Principle have been conducted, but only
in the provinces of Manitoba and Alberta.” While this data is useful, given the distinct landscape in
each jurisdiction, it would be valuable to gain more localized information. Knowing how the
implementation is actually working on the ground from a broader perspective is an important part of
allaying concerns and demonstrating responsiveness to the stakeholder communities, who need to
see tangible, positive outcomes. Placing Indigenous families in the position of having to navigate an
uncertain landscape in real time when the need for services arises is precisely what the spirit of
Jordan’s Principle was meant to cure, yet the misapplication of Jordan’s Principle appears to be
doing just that.

A common issue arising at an initial stage when an application under Jordan’s Principle is made
concerns the scope of the rule. The CHRT has indicated that the implementation of Jordan’s
Principle must be responsive to the best interests of the child, should be needs-based, and must
accord with the standard of substantive equality.’’ The theory of substantive equality, which has
formed the core understanding of Canadian equality doctrine for more than 25 years:

... recognizes that in order to further equality, policies and practices need to respond to
historically and socially based differences. Substantive equality looks to the effects of a
practice or policy to determine its equality impact, recognizing that in order to be treated
equally, dominant and subordinated groups may need to be treated differently.”

Jordan’s Principle implicitly acknowledges that First Nations children may need to be treated
differently in certain circumstances so as to ensure they are treated equally to non-Indigenous
children. In practice, however, the government has applied Jordan’s Principle in a way that seeks to
systematize compliance by matching the application of the rule to a corresponding provincial or
territorial standard of care, rather than tailoring its application to the individualized interests of each
child. This is viewed by many advocates and stakeholders to be a failure to sufficiently centre the
child, as required by Canadian equality law. This position is bolstered by international norms to
which Canada ascribes and which have been given legal weight in Canadian courts.” The demands
of substantive equality require an individualized, contextual approach that avoids categorical and
presumptive reasoning.”

Similarly, while the originating rationale for Jordan’s Principle, and the bulk of its application, centre
on healthcare, the legal rule as interpreted by the CHRT is wider, covering a range of social services
and supports.” These gaps between the theory and practice, or between the conceptualization and
application of Jordan’s Principle, in relation to its scope of coverage, can lead families (1) to believe
that Jordan’s Principle would not be applicable to their situation when they may in fact be eligible; or

2 Ibid at 1.

30 Ibid at 35.

31 Supra note 12 at 8; supra note 3.

32 Diana Majury, “The Charter, Equality Rights, and Women: Equivocation and Celebration” (2002) 40:4 Osgoode Hall
LJ 297 at 305.

33 Baker v. Canada (Minister of Citigenship and Immigration), 1999 CanLI1 699 (SCC), [1999] 2 SCR 817, paras 74-75 [Baker];
Convention on the Rights of the Child, Can. T S. 1992 No. 3, General Assembly resolution 44/25, 20 November 1989.

34 Supra note 12 at 18; supra note 3.

35 Supra note 12 at 19; supra note 3 at para 355.



(2) to expect a narrower scope and/or lower level of assistance in their circumstances than they
might otherwise be entitled to and/or receive.

Similarly, gaps between theory and practice result in questions about the authority of the rule and,
relatedly, how it operates. As a legal rule, Jordan’s Principle is not merely a government program that
can change with elections. It is also not subject to an evaluation of a fixed budget or resources to be
divided among applicants. Rather, the needs-based assessment must be implemented, which then
indicates to the government(s) what levels of funding and resources are required.” Substantive
equality should set the parameters pertaining to the sufficiency of services in relation to what is
required by Jordan’s Principle. Cost considerations are not irrelevant, but within an equality
framework, such considerations should only apply at the point that the limit on full rights realization
is reached and only if the cost is truly prohibitive. The Charter recognizes that rights and freedoms,
including the right to substantive equality, are subject to reasonable limits that can be demonstrably
justified in a free and democratic society. In the absence of such reasonable limits on cost, it is not
clear that cost is a valid consideration in the substantive equality analysis.

When completing the application, families face additional challenges. As one example, the
requirement of confirmation of need from a “professional”, such as a social worker, medical doctor,
or psychologist, is likely to maintain the narrow healthcare focus, and adds another barrier for First
Nations families to access a broad range of social services.” This also creates false incentives to
address social problems as health problems and produces unnecessary stigma. Studies have found
that, even where healthcare access is available to First Nations families, parents may avoid seeking
support through the healthcare system due to fears of being blamed personally for their child’s
condition. First Nations parents also worry that the healthcare system could lead to the engagement
of the child welfare system as the only way for the child to receive necessary services.”® The
significance of this challenge was noted by the CHRT in 2010, identifying that there is
“approximately three times the numbers of First Nations children in state care than there were at the
height of residential schools in the 1940s,” and that indigenous children face disproportionate
contact with the child welfare system.”

After going through the process of requesting supportts, parents and caregivers may then have no
choice but to leave reserve communities to access the required health and social services.* These
services can also be culturally inappropriate or unsupportive of Indigenous families."

Finally, even after applications are completed and services obtained, the Caring Society has noted
that families are sometimes required to re-apply for previously approved supports or services, face
‘sunset dates” on approved setvices, and/or petiodically submit “re-evaluations” to establish

36 Supra note 12 at 8.

37 Supra note 12 at 20-21; Douglas Durst, “Urban Aboriginal families of children with disabilities: Social inclusion or
exclusion?” (2006) National Association of Friendship Centres.

38 Supra note 12 at 22-23, 155. Lori Chambers & Kristin Burnett, “Jordan’s Principle: The struggle to access on-
reserve health care for high-needs Indigenous children in Canada,” (2017) Awmserican Indian Quarterly, 41 (2), 101-124;
Douglas Durst, “Urban Aboriginal families of children with disabilities: Social inclusion or

exclusion?” (2006) National Association of Friendship Centres.

3 Supra note 3 at para 161.

40 Supra note 12 at 23; Roberta Woodgate. “Understanding the disability trajectory of First Nations families of children
with disabilities: Advancing Jordan’s Principle.” (2013) First Nations Families of Children with Disabilities Summit.
4 Tbid.



continued need.” As noted above, evaluation of these procedures is limited by the unavailability of
information concerning the consistency of these requirements across jurisdictions.

Though the legal features of Jordan’s Principle include concepts such as substantive equality, needs-
based analyses, and child-first principles, the practices and policy realities faced by families seeking
services indicate significant shortcomings.

4. The Charter: Another Path to Securing Jordan’s Principle?

It is worth considering whether, given the way Jordan’s Principle has been described by the CHRT
within an antidiscrimination lens, it could be said that the Principle has been constitutionalized as a
necessary component of fulfilling equality rights. This idea raises an initial objection on the basis of
redundancy: Jordan’s Principle has been interpreted robustly as an anti-discrimination guarantee
pursuant to the Canadian Human Rights Act, which has binding, quasi-constitutional authority over
the federal government. Establishing that the Charter effectively constitutionalizes Jordan’s Principle
may have the effect of securing the standard from legislative interference or repeal, but it would not
automatically clarify the definitional and scope issues.

Yet, given the ambiguity in Jordan’s Principle itself, along with the apparent limitations of a statutory
human rights system to provide robust, enforceable remedies, it may nonetheless be worth
considering whether constitutional litigation and a court order could better enshrine Jordan’s
Principle in law and administrative practice.

The Canadian Charter of Rights and Freedoms is one such avenue through which people seek to
challenge discriminatory government actions. Just as Jordan’s Principle aims to facilitate substantive
equality for First Nations children, s. 15 focuses on equality rights:

15.(1) Every individual is equal before and under the law and has the right to the equal
protection and equal benefit of the law without discrimination and, in particular, without
discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or
physical disability.

(2) Subsection (1) does not preclude any law, program or activity that has as its object the
amelioration of conditions of disadvantaged individuals or groups including those that are
disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or mental
ot physical disability

Under s. 15, government actions (such as laws, policies, programs, etc.) must not discriminate. There
is no positive obligation under this section for the government to remedy every inequality, but s.
15(2) enables the government to combat discrimination proactively through affirmative measures
(such as Jordan’s Principle).” The analysis under s. 15 is purposive, focused on substantive equality,
and thereby contextual. These principles echo those that are required in connection with Jordan’s
Principle.

42 Supra note 12 at 37.
4 Government of Canada, Section 15 — Equality rights, accessed at: <https://www.justice.gc.ca/eng/csj-sic/rfc-
dlc/ccrf-ccdl/check/art] 5.html>
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https://www.justice.gc.ca/eng/csj-sjc/rfc-dlc/ccrf-ccdl/check/art15.html

In addition, and rather importantly if a Charter case is to be seriously considered, there is s. 35 of the
Charter, which provides: “The existing aboriginal and treaty rights of the aboriginal peoples of
Canada are hereby recognized and affirmed.” As with Jordan’s Principle, the depth and scope of s.
35 are not fully known. Aboriginal rights have been interpreted by courts to include a range of
cultural, social, political, and economic rights including the right to land, as well as to fish, to hunt,
to practice one’s own culture, speak one’s language, and establish treaties. The CHRT considered
various arguments rooted in s. 35 in the Caring Society case. For example, in its May 2017 ruling, the
CHRT highlighted the relevance of s. 35 Aboriginal rights as well as the “honour of the Crown” and
fiduciary duties owed to indigenous peoples, as well as the “best interests of the child” when it
comes to children. Addressing Jordan’s Principle, the panel concluded that:

To ensure Aboriginal rights and the best interests of First Nations children are respected
in this case, the Panel believes the governance organizations representing those rights
and interests, representing those children and families affected by the Decision and who
are professionals in the area of First Nations child welfare, such as the Complainants
and the Interested Parties, should be consulted on how best to educate the public,
especially First Nations peoples, about Jordan’s Principle. This consultation will also
ensure a level of cultural appropriateness to the education plan and materials.

Thus, we see that even if s. 35 does not create a “positive obligation” on Canada to meet a specific
standard of service, s. 35 is a valuable interpretive tool that affirms the history of indigenous
dispossession and highlights the root causes of the present conditions in which indigenous children
lack access to basic services.

Using the same facts that were present in the Caring Soczety case before the CHRT (which addressed
similar elements as would be required under the relevant s. 15 tests), applicants in a Charter case
would most likely succeed if the court adopts the same test and standards in relation to the facts.
The claimants would indicate that the relevant services are provided as part of a government
program (thus bringing it within the required scope of state action); a distinction is created on an
enumerated or analogous ground (in this case, the characteristics of race and/or national or ethnic
origin, as recognized by the CHRT); and that the distinction results in the denial of benefits (i.e.
government services) that the claimants are otherwise entitled to, but for their status as indigenous
children (s. 35 might work to bolster this element). These elements add up to constitute substantive
discrimination. There is every reason to expect that a good litigant with competent counsel could
establish a discrimination breach.

Once substantive discrimination is established, the onus shifts to the government to justify the
discrimination. This step is the s. 1 justification exercise, whereby the government can argue that the
Charter breach is fair and reasonable in a free and democratic society. It is highly unlikely that a
breach of s. 15 could be justified, though it is not completely unprecedented.*

While applications made under Jordan’s Principle have the option of being processed as group
requests, these are also often burdened with significant additional administrative demands, and pose
extra challenges for applicants.” Consequently, many service providers and applicants elect to make

4 Newfoundland (Treasury Board) v. N.A.P.EE., 2004 SCC 66 (CanLII), [2004] 3 SCR 381 at para 72 [limiting the application
of employment equity to redress sex inequality in the civil service on account of undue cost implications].
* Supra note 12 at 33.
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individual requests. However, the “incredibly high application rate” for services under Jordan’s
Principle indicates widespread shortcomings in the programs and services available to First Nations
children, which then require supplements.* Sometimes individualized applications will make the
most sense; however, many applications will share certain essential features and it may be more
efficient and fair to accept group applications for similarly-situated individuals who wish to
collectivize their resources.

Rights adjudication is a rear-looking exercise. Courts only gain jurisdiction over a matter after the
dispute has already occurred. Cases that are brought prematurely or based on hypothetical situations,
in the absence of facts, are dismissed at an early stage. When it comes to administrative discretion —
that is, the exercise of authority delegated by the state to individual decision makers, as is the case
with the implementation of Jordan’s Principle — the question of rights is complicated. The SCC in
Baker stated that “discretion must be exercised in accordance with the boundaries imposed in the
statute, the principles of the rule of law, the principles of administrative law, the fundamental values
of Canadian society, and the principles of the Charter”."” However, enforcing Charter compliancy in
discretion decision making is a challenge.

Certainly, discretionary decisions that violate Charter rights are unlawful. In a 2014 decision,* the
SCC took this a step further for administrative decision makers that operate in a quasi-judicial
manner: they are required to consider and proportionately balance Charter values with the other
statutory aims and considerations at play. Professor Audrey Macklin’s 2014 article, “Charter Right or
Charter-Lite? Administrative Discretion and the Charter” offers thorough analysis of the case and its
impact.” The bottom line for Macklin, and many other critics, is that the concept of Charter values
takes the already soft concepts of rights in the Charter and makes them vaguer, less tangible; and in
doing so, makes them less accessible, less robust, and less able to hold government to account.
Jurisprudence from the last decade, as well as expert commentary, tend to confirm this account
when it comes to using the Charter to challenge discretionary decisions. Instead of asking whether
the decision violates the Charter, under the Dore analysis, reviewing courts ask instead whether the
decision was reasonable to the extent that it balanced the Charter rights along with other
considerations. Reasonableness based on proportionality analysis is a much less robust check on
government action than review for rights violations.

In this case, we are neither dealing with legislation that can be challenged or decisions that are
reached through a quasi-judicial process. Jordan’s Principle, on its face, does not raise Charter
objections; au contraire, it is laudatory and aspirational. However, the methods of implementation—
the discretionary decisions relating to requests made pursuant to Principle—have given rise to
plausible concerns about under-inclusiveness and discrimination. Because the decision makers are
not quasi-judicial, the Dore framework does not apply. Nonetheless, the decisions are still
constrained by the Charter but accountability requires challenging the application of the law or rule as
opposed to the law or rule itself. The Charter struggles to correct the exercise of discretion that fails
to adequately consider Charter values.

4 Supra note 12 at 22, 41.

47 Baker v. Canada (Minister of Citigenship and Immigration), [1999] 2 S.C.R. 817

48 Doré v. Barrean du Québec, [2012] 1 S.C.R. 395

4 Audrey Macklin, “Charter Right or Charter-Lite? Administrative Discretion and the Charter” (2014) 67 SCLR 561
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In Eldridge,” a pre-Dore case, a law authorizing the Medical Services Commission to fund certain
health services was found not to violate the Charter even though it denied deaf patients sign language
interpretation services. The law could stand, but the exercise of discretion by the Commission not to
fund interpreters for deaf patients was found to be unconstitutional. The case, decided by the SCC
in 1997, is viewed as a rare (if not singular) example of a finding of under-inclusive decision-making
constituting s. 15 unconstitutionality. There are few if any comparators.

A further limitation of the Charteris that courts do not have the remedial tools to fix systemic issues.
This is what is necessary to fully operationalize Jordan’s Principle. In E/dridge, the fix was simple:
reverse the exclusion and add sign language interpretation to the list of funded services. Here, it
appears the issue cannot be resolved by turning just one dial, but rather requires a more systematic
remedial approach. This is similar to what was prescribed in the Caring Society case, which, unlike
Eldridge, was a discrimination claim that went to the CHRT under the Canadian Human Rights Act
rather than to the courts under the Charter. As an expert human rights body, the CHRT has, in
theory, greater remedial flexibility than the courts. Yet, even still, as the jurisprudential history of
that case clearly illustrates, even detailed, prescriptive remedies can be easy to evade and difficult to
enforce.

5. Achieving Security for Jordan’s Principle

There appears to be no question that Jordan’s Principle is secure in its status as a rule on paper with
some moral force but uncertain legal authority and unknown boundaries and limits. Security for
advocacy groups means solidifying the link between the Principle’s foundation and its application. In
turn, it also means ensuring the broadest possible scope of coverage. It would be valuable to have
research surveying the implementation experiences of Jordan's Principle across jurisdictions within
Canada to compare discrepancies in implementation. This could provide a foundation grounded in
facts for reform. As of June 2023, comprehensive studies had only been conducted in the provinces
of Manitoba and Alberta.

Additionally, advocacy groups could engage in greater public awatreness/education regarding the
nature of Jordan’s Principle. This is especially important with respect to indigenous communities
and the fact that they have been misled with respect to Jordan’s Principle. This could cover: the
scope of Jordan’s Principle (i.e. health, social, education, and cultural services and supports); the
application process and appeal rights; general misconceptions, etc. This would essentially be a
“know your rights” campaign to assist individuals and communities to engage in more effective self-
help to access the benefits of the Principle. Additional measures could be undertaken to bolster
awareness within affected communities by demonstrating a material change which could address past
concerns. Some specific examples include:

% Provide greater education for service providers (ex: psychologists, doctors, social workers,
counsellors, etc.) -- especially those working with First Nations populations -- on the
availability and mechanics of Jordan’s Principle.

¢ Establish an advisory ot supervisory board comprised of First Nations representatives
working on the implementation, revision, and/or awareness-raising about the Principle.

50 Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624
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% Bolster the funding/accessibility of related or implicated components (social workers,
medical doctors, psychologists, etc.), particularly near reserve communities, to avoid a)
additional barriers to initial and continued access, and b) fears based on disproportionate
entry into the child welfare system to have care needs met.

X/
°e

Develop standardized internal implementation practices among service providers to be
publicized to the public. This should be accompanied by a mechanism for review, making
findings, and issuing penalties for a service provider’s failure to adhere to the defined process
or to give adequate grounds for rejection.

X/
°e

Obtain specific additional remedies through the CHRT pursuant to its jurisdiction to order
an offending party to “take measures to prevent the practice from occurring in the future”,
pursuant to s. 53(2)(a) of the Act, which pertains to the training and policies for decision
makers.

Part of the challenge is that there is no real comparator for Jordan’s Principle. It is a unique rule that
appears to create a program that is unparalleled. Some sources draw comparisons to the Veteran and
Family Well-Being Fund (VFWEF). This fund provides “grants and contributions to private, public or
academic organizations to conduct research and implement initiatives and projects that support the
well-being of Veterans and their families.”" This funding mandate ensures access to funds that are
meant to assist veterans in various ways. This is not the way Jordan’s Principle works, but it offers an
example of a different approach to realizing a similar objective. It may be worth exploring the
possibility of developing a system in which particular service providers (especially those with greater
cultural competencies) or particular locations (especially near under-served reserve communities) to
implement their own programs. In my opinion, such a system could work but may be better suited
to non-healthcare social services especially given the lack of basic healthcare infrastructure, such as
hospitals, equipment, etc., in the reserve and remote communities.

When we consider the legal status of Jordan’s Principle, an apparent originating obstacle is the vague
status and imprecise force or weight attributed to the Principle. It is neither law nor regulation. At
best, it can be understood as a policy which sets a novel rule with limited enforceability. As a rule
without a comparator, Jordan’s Principle struggles to be actionable and robustly enforceable to the
satisfaction of its beneficiaries. If it were adopted as a legal rule through legislation, this would be
both formalize its status as a cognizable and enforceable statutory rule or standard, as well as
provide a legal concept in need of a doctrinal foundation, which could develop through adjudication.
To that end, one policy recommendation to consider is an appellate tribunal. Setting this as a key
operational priority would promote greater transparency and accountability in the process by which
Jordan’s Principle requests are adjudicated and decided. By creating a quasi-judicial tribunal to hear
appeals of denials, decisions could be made by a body that is legally obliged to balance Charter values
(pet Dore) and to apply applicable human rights principles (per Tranchemontagne)® in making decisions
in respect of Jordan’s Principle. The decisions of such a body, unlike decisions made in the first

51 Please see: <https://www.veterans.gc.ca/eng/about-vac/research/well-being-fund>

52 Tranchemontagne v. Ontario (Director, Disability Support Program), [2006] 1 S.C.R. 513 [ruling that “statutory tribunals
empoweted to decide questions of law are presumed to have the power to look beyond their enabling statutes in order
to apply the whole law to a matter properly before them”, which would include applying statutory anti-discrimination
law].
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instance, would be published for the public. While not technically setting binding precedents, over
time the decisions would constitute a body of jurisprudence that could be consulted and relied upon
and would thereby have the ability to influence conduct if not compel action by generating
observable criteria and guidelines for eligibility. Better transparency would go a long way to fostering
better public understanding of, and buy-in to, the program; and could be expected to build trust and
improve relations between affected communities and the government.

6. Conclusion

Despite legal interventions, it is evident that challenges with government implementation of Jordan’s
Principle are ongoing. While these legal interventions may have provided clarity on the components
of Jordan’s Principle, the limited information available on related policies appear to fall short of
these conceptual standards.

Despite obstacles, Jordan’s Principle nonetheless offers significant value even as compared to other
legal avenues such as s. 15 of the Charter. Parliament’s willingness to resolve as it did helped save
advocates years of advocacy that would have been necessary to get a test case to the Supreme Court
to issue a binding decision. Though many of the underlying principles of s. 15 and statutory human
rights are the same — substantive equality, contextual, needs-based analysis — features of Jordan’s
Principle such as the capacity for group requests and mandatory timelines offer applicants specific
tools that could otherwise take years of litigation to secure and which do not necessarily flow from
the Charter. These measures are specifically designed to promote access to justice and have
meaningful impact — should an applicant under Jordan’s Principle challenge the decisions or delivery
of services offered, they will have tools to challenge and have positive impact.

Proactively, having advocates seek greater clarity on the delivery and implementation side is likely to
offer a more effective application and implementation of Jordan’s Principle, and reduce the need for
responsive litigation or a protracted test case. In this way, operationalizing Jordan’s Principle more
effectively can draw closer to realizing the intention of the legal rule as a child-first principle.
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APPENDIX

The following table provides a chronology of the Caring Society litigation at the Canadian Human
Rights Tribunal (CHRT) with brief overviews of the various decisions, both procedural and
substantive. Other court decisions (ex: Federal Court) are excluded. The earliest decision noted is
from March 2010 and the last is exactly 12 years later. The litigation is ongoing. All paragraph
numbers are references within the given case.

Case Issue(s) Outcome(s)
First Nations Child and Family | Motion by Mushkegowuk Denied. [14]
Caring Society of Canada, Council for interested party

Assembly of First Nations v.
Indian and Northern Affairs
Canada, 2010 CHRT 7

status in this proceeding. [1]

First Nations Child and Family
Caring Society of Canada,
Assembly of First Nations v.
Indian and Northern Affairs
Canada, 2010 CHRT 16

Application by Aboriginal
Peoples Television Network to
record and broadcast the
hearing. [1]

Granted in part, only for an opening
ceremony at the outset of the hearing
on the merits. [38-39]

First Nations Child and Family
Caring Society of Canada and
Assembly of First Nations v.
Attorney General of Canada
(representing the Minister of
Indian Affairs and Northern
Development), 2011 CHRT 4

Crown motion for a ruling that
questions arising out of the
complaint are not within the
jurisdiction of the Canadian
Human Rights Tribunal.

One question (the “comparator”
question) is a pure question of law and
outside CHRT scope. The other
question (whether the Indian and
Northern Affairs Canada [INAC]
funding is a “service”) could not be
decided due to insufficient evidence.

First Nations Child and Family
Caring Society of Canada et al. v.
Attorney General of Canada (for
the Minister of Indian and
Northern Affairs Canada), 2012
CHRT 16

AFN motion to appoint a panel
of three members [as opposed to
a single member] to hear the
complaint. [1]

A three member panel is assigned to
inquire into this complaint. [30]

First Nations Child and Family
Caring Society of Canada et al. v.
Attorney General of Canada (for
the Minister of Indian and
Northern Affairs Canada), 2012
CHRT 17

After judicial review by the
Federal Court of the decision in
2011 CHRT 4 (above), the
matter was remitted for
reconsideration before a
different panel of the CHRT. [1-
2]

Bound by the FC decision, the
jurisdictional complaint is dismissed
and the CHRT is to proceed with the
complaint on its merits. [7-8]

First Nations Child and Family
Caring Society of Canada et al. v.
Attorney General of Canada (for
the Minister of Indian and

After judicial review before the

Federal Court of the decision in
2011 CHRT 4 (above), the

The Tribunal grants APTN’s motion
for camera access, subject to operating
guidelines. [§]
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https://www.canlii.org/en/ca/chrt/doc/2012/2012chrt16/2012chrt16.html
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Northern Affairs Canada), 2012
CHRT 18

CHRT adopted those reasons.
[1, 6]

First Nations Child and Family
Caring Society of Canada et al. v.
Attorney General of Canada (for
the Minister of Indian and
Northern Affairs Canada).,
2012 CHRT 23

Clarification re: the proposed
camera operating guidelines.

There shall be no broadcasting of the
testimony of a witness who has
objected to the broadcasting of his or
her testimony on the basis that it
contains information that is personal in
nature once this objection has been
upheld by the Tribunal upon examining
the witness’ testimony.

First Nations Child and Family
Caring Society of Canada et al. v.
Attorney General of Canada (for
the Minister of Indian and
Northern Affairs Canada).,
2012 CHRT 28

Motions to strike evidence and
expert reports.

One motion withdrawn, one motion
dismissed.

First Nations Child and Family
Caring Society of Canada et al. v.
Attorney General of Canada (for
the Minister of Indian and
Northern Affairs Canada).,
2013 CHRT 11

Concerns raised that recordings
may have been made during
breaks and of privileged

conversations.

The Tribunal orders NFB to comply
with the Tribunal’s existing media

guidelines and any further guidelines
issued by the Tribunal. [14]

First Nations Child and Family
Caring Society of Canada et al. v.
Attorney General of Canada (for
the Minister of Indian Affairs and
Northern Development Canada),
2013 CHRT 16

Respondent’s motion for an
adjournment and the
complainant’s motion for an
order for production.

The Respondent’s adjournment motion
is allowed in part; The First Nations
Child and Family Caring Society’s
motion for a production order is
allowed in part.

First Nations Child and Family
Caring Society of Canada et al. v.
Attorney General of Canada (for
the Minister of Indian Affairs and
Northern Development Canada),
2014 CHRT 2

Motion for an order admitting
documents as evidence for the
truth of their contents. [21]

The Tribunal will admit relevant
documents, regardless of hearsay, on a
case-by-case basis as the parties
introduce them into evidence, and to
consider any issues regarding their
reliability at the weighing stage. [69]

First Nations Child and Family
Caring Society of Canada et al. v.
Attorney General of Canada (for
the Minister of Indian Affairs and
Northern Development Canada),
2014 CHRT 12

Ruling pertaining to the parties'
disclosure obligations is
sufficiently flexible. [1]

The Panel expects to hear from
Respondent Counsel prior to the end
of this week regarding any potential
additional time needed to comply with
the Complainant's request, beyond the
dates already scheduled. [3]
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First Nations Child and Family
Caring Society of Canada et al. v.
Attorney General of Canada (for
the Minister of Indian and
Northern Affairs Canada), 2015
CHRT 1

The Attorney General now
raises concerns regarding the
admissibility of documents
"relied on by Counsel" for the
Commission, the Caring Society
and the AFN that were not
referred to by Counsel orally
during the hearing. [17]

Documents listed in Appendix B of the
Commission’s December 1, 2014 letter
(including Documents Referred to
Only in Final Written Submissions
(which were Adopted Orally) found at
page 9) will be considered as forming
part of the evidentiary record. The
Respondent will be granted an
opportunity to respond to the
Complainant’s documents listed in
Appendix B and supporting
submissions with the exception of tab-
066. Should the Respondent decide to
benefit from this opportunity, the
Respondent is to advise the parties and
the Tribunal of its intention and form
of response by no later than January 21,
2015, following which the Respondent
will have until February 4, 2015 to file
its response.

The Panel continues to reserve the
right to ask clarification questions to
the parties concerning any issue or
document while it reviews the evidence.

[30]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada (for
the Minister of Indian and
Northern Affairs Canada), 2015
CHRT 14

Notice of motion to amend the
Complaint to include allegations
of retaliation, contrary to section
14.1 of the Aer 2]

The Tribunal finds that the Complaint
is substantiated on the basis of the
Respondent’s retaliatory actions relating
to the exclusion of Dr. Blackstock from
the Chiefs of Ontario Meeting at the
Minister’s Office. [121]

First Nations Child and Family
Caring Society of Canada et al. v.
Attorney General of Canada (for
the Minister of Indian and
Northern Affairs Canada), 2016
CHRT 2

Whether the provision of child
and family services in on-reserve
First Nations communities and
in the Yukon is discriminatory.
Namely that there is inequitable
and insufficient funding for
those services by AANDC. [21]

The Panel finds the Complainants have
presented sufficient evidence to
establish a prima facie case of

discrimination under section 5 of
the CHRA. [450]

First Nations Child and Family
Caring Society of Canada et al. v.
Attorney General of Canada (for
the Minister of Indian and
Northern Affairs Canada), 2016
CHRT 10

The Panel advised the parties it
would address the outstanding
questions on remedies, and the
Panel requested further
clarification from the parties on

Revised orders issued and clarifications

provided.
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how these orders could best be
implemented [3-4]

First Nations Child and Family
Caring Society of Canada et al. v.
Attorney General of Canada (for
the Minister of Indian and
Northern Affairs Canada), 2016
CHRT 11

The Nishnawbe Aski Nation
(the NAN), specifically the
NAN Chiefs Committee, seeks
leave to intervene in these
proceedings, at the remedies
stage, as an interested party. [1]

The NAN shall be added as an
interested party to these proceedings.

18]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indian and Northern Affairs),
2016 CHRT 16

This Panel continues to
supervise Indigenous and
Northern Affairs Canada’s
(INAC’s) implementation and
actions in response to findings
that First Nations children and
families living on reserve and in
the Yukon are denied equal child
and family services, and/or are
differentiated adversely in the
provision of child and family
services [1]

Multiple additional orders issued [160]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2017 CHRT 7

The Nishnawbe Aski Nation
(“NAN”) seeks various
immediate relief orders [4]

Multiple additional orders issued [24]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2017 CHRT 14

The Complainants and the
Interested Parties believe Canada
has failed to comply with the
Panel’s orders to date, or certain
aspects of those orders.

The orders made in this ruling are to be
read in conjunction with the findings
above, along with the findings and
orders in the Decision and previous
rulings (2016 CHRT 2, 2016 CHRT

10 and 2016 CHRT 16).

Specific timelines for the
implementation of each of the Panel’s
orders are indicated below to ensure a
clear understanding of the Panel’s
expectations and to avoid
misinterpretation issues that have
occurred previously in this matter (such
as with the term “immediately”). [133-
134]
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First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2017 CHRT 35

All parties involved in the
motion consent to relief sought
(modification in earlier

definitions/guidelines). [8]

Revised certain definitions and
guidelines in the above orders from
2017 CHRT 14.

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2018 CHRT 4

The Complainants and
Interested Parties (with the
exception of Amnesty
International) have each brought
motions challenging, among
other things, Canada’s
implementation of this Panel’s
decision and orders in First
Nations Child and Family Caring
Society of Canada (FNCFCS) et al.
v. Attorney General of Canada (for
the Minister of Indian and
Northern Affairs Canada
(INAC)), 2016 CHRT

2 (“the Decision”). Canada and
the Canadian Human Rights
Commission (Commission) filed
submissions in response to the
motions.

This ruling deals specifically with
allegations of non-compliance
and related requests for further

orders with respect to immediate
relief. [1-2]

Many additional orders and timelines
issued [407-440]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2018 CHRT 27

Concern over confidentiality of
affected party.

Confidentiality order issued pursuant to
section 52 of the Canadian Human
Rights Act. All parties agreed that all
other documents, affidavits and
materials filed with the Tribunal
regarding the implementation of the
Panel’s orders are part of the
evidentiary and public record, subject
to redactions to identifying information
and, unless directed otherwise by the
Tribunal. [7]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada

The Ttribunal found that Canada
knowingly failed to disclose
90,000 documents, a number of

Motion brought on consent by parties.
Additional costs ordered. [32]
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(representing the Minister of
Indigenous and Northern Affairs
Canada), 2019 CHRT 1

which were prejudicial to
Canada’s case and highly
relevant, and found that Canada
failed to advise the Tribunal and
the parties of this fact at the
earliest opportunity. [13]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2019 CHRT 7

The Caring Society, makes a
motion for further relief to
ensure that this Tribunal’s
Otrders of January 26, 2016
(2016 CHRT 2), April 26, 2016
(2016 CHRT 10), September 14,
2016 (2016 CHRT 16) and May
26,2017 (2017 CHRT 14) are
effective, specifically regarding
the definition of “First Nations
Child” in those orders. [27]

The Panel, in light of its findings and
reasons, its approach to remedies and
its previous orders in this case, above
mentioned and, pursuant section 53 (2)
a and b of the CHRA, orders that,
pending the adjudication of the
compliance with this Tribunal’s orders
and of Canada’s definition of “First
Nations child” for the purposes of
implementing Jordan’s Principle, and in
order to ensure that the Tribunal’s
orders are effective, Canada shall
provide First Nations children living
off-reserve who have urgent and/or
life-threatening needs, but do not have
(and are not eligible for) Indian

Act status, with the services required to
meet those urgent and/or life-
threatening service needs, pursuant to
Jordan’s Principle. [87]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2019 CHRT 11

On January 30, 2019, the
Congress of Aboriginal Peoples
(CAP), wrote the Tribunal
requesting an opportunity to
participate in this matter on the
issue of the scope of eligibility of
the Jordan’s Principle related to
non-status Indian children living
off-reserve. [15]

The Panel grants the CAP’s request in
part — limited interested party status
with conditions. [51-52]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2019 CHRT 39

Determining issues of
compensation.

Orders made re:

e Compensation for First Nations
children and their parents or
grandparents in cases of
unnecessary removal of a child
in the child welfare system

e Compensation for First Nations
children in cases of necessary
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removal of a child in the child
welfare system

e Compensation for First Nations
children and their parents or
grandparents in cases of
unnecessary removal of a child
to obtain essential services
and/or experienced gaps, delays
and denials of services that
would have been available
under Jordan’s Principle

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2020 CHRT 7

Three questions regarding
eligibility for compensation:

1. At what age should
beneficiaries gain
unrestricted access to the
compensation?

2. Should compensation be
available to children who
entered care prior to
January 1, 2006 but
remained in care as of
that date?

3. Should compensation be
paid to the estates of
deceased individuals who
otherwise would have
been eligible?

1. 'The provincial/territorial age of
majority is determined to be the
age for
victims/survivors/beneficiaries
to gain unrestricted access to
the compensation. [30]

2. Yes [37]

3. Yes [77]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2020 CHRT 15

Compensation Process Ruling
on Outstanding Issues in Order
to Finalize the Draft Compensation
Framework

Full decision highlights specific issues
and provides framework for
compensation.

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2020 CHRT 17

The Caring Society filed an
informal motion requesting the
disclosure of redacted
information in a number of
documents disclosed by the

AGC. [8]

The Panel directs the parties to file
submissions by way of letters following
a given schedule. [25]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of

In this motion, the Chiefs of
Ontario (COO), an interested
party in the case at hand, argues
that Canada failed to comply

The Panel, pursuant to Section 53(2)(a)
and (b) of the CIHRA, reiterates its
order that Canada fund Band
Representative Services for Ontario

21



https://www.canlii.org/en/ca/chrt/doc/2020/2020chrt7/2020chrt7.html
https://www.canlii.org/en/ca/chrt/doc/2020/2020chrt15/2020chrt15.html
https://www.canlii.org/en/ca/chrt/doc/2020/2020chrt17/2020chrt17.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-h-6/latest/rsc-1985-c-h-6.html#sec53subsec2_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-h-6/latest/rsc-1985-c-h-6.html

Indigenous and Northern Affairs
Canada), 2020 CHRT 24

with this order and seek further
direction from the Ttibunal on
Canada’s implementation of
funding for Band Representative
and Mental Health Services in
Ontario. [5]

First Nations, Ttibal Councils or First
Nations Child and Family Services
Agencies at the actual cost of providing
those services, retroactively to January
26, 2016 within 15 business days after
receipt of the documentation of
expenses and until such time as studies
have been completed or until a further
order of the Panel.

The Panel, pursuant to its previous

orders that consistently account for the

specific needs of First Nations children,

families and communities and Section

53(2)(a) and (b) of the CHRA, orders

Canada

A. to continue to accept
submissions and make
reimbursements for Band
Representative Services and
Children and Youth’s mental
health services on an ongoing
basis, in conformity with the
reasons explained above and
previous orders of the Panel
and, without imposing an
inflexible deadline; and
B. to cooperate with the COO and

those parties designated by the
COO (such as provincial-
territorial organisations such as
the Nishnawbe Aski Nation) in
a clear communications plan to
communicate to First Nations
or their recipients that the
previously stated deadline no
longer firmly applies.

[45-46]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2020 CHRT 31

This ruling addresses the Innu
Nation’s request to make a
limited intervention in this
matter as an interested party. [1]

The Panel grants the Innu Nation’s
motion for a limited interested party
status on the parameters indicated.

[33]
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First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2020 CHRT 36

In this ruling, the parties request
approval of the process they
have established to determine
which children are eligible for
consideration to receive services
under Jordan’s Principle. [2]

Pursuant to section 53(2) of
the CHRA, the Tribunal orders

eligibility for Jordan’s Principle to be
determined in accordance with

the “Jordan’s Principle eligibility
criteria following 2020 CHRT 20 as
included in Annex A. Further, the
Tribunal orders Canada to fund First
Nations and First Nations
organizations for confirmation of First
Nations identity as outlined

in “Jordan’s Principle Eligibility — First
Nations Citizenship Determination” as
included in Annex B. [54]

Cases meeting any one of four criteria
are eligible for consideration under
Jordan’s Principle. Those criteria are
the following:

1. The child is registered or
eligible to be registered under
the Indian Act, as amended
from time to time;

2. 'The child has one
patrent/guardian who is
registered or eligible to be
registered under the Indian Act;

3. The child is recognized by their
Nation for the purposes of
Jordan’s Principle; or

4. 'The child is ordinarily resident
on reserve.

[50]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2021 CHRT 6

Compensation Process Ruling
on Four Outstanding Issues in
Order to Finalize the Draft
Compensation Framework (Trust
Provisions, NAN’s Role in the
Compensation Process, Jordan’s
Principle Discrimination
Eligibility Timeframe, and
Retention of Jurisdiction and
Tribunal’s Role)

The Tribunal has the jurisdiction
under section 53 of the CHRA to
approve the trust provisions in

the Draft Compensation Framewortk. [30].
Past practice and the nature of trust law
both support that the Indian Act does
not preclude the creation of the
proposed trust provisions in the Draft
Compensation Framework. [42]. The trusts
and guardianship laws referred to by
Canada do not preclude the Tribunal
approving the trust provisions
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contained in the Draft Compensation
Framework. [50]

The Panel agrees with the NAN that
remoteness issues cannot be
compartmentalized and acknowledges
that NAN’s contribution to these
proceedings has been meaningful. [103]

The eligibility for compensation under
Jordan’s Principle orders have already

been argued and answered by this
Tribunal. [113]

The Panel agrees with the
Commission’s characterization of the
Tribunal’s supervisory role as part of
the Tribunal’s retained jurisdiction.
[124]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2021 CHRT 7

Pursuant to section 53 of

the CHRA and its previous rulings, the
Tribunal approves the Framework for the
Payment of Compensation under 2019
CHRT 39 along with accompanying
schedules as submitted by the parties
on December 23, 2020. The Tribunal
will make the Framework available to the
public upon request. [40]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2021 CHRT 12

This ruling is a consent order
addressing a motion by the First
Nations Child and Family Caring
Society of Canada (the Caring
Society) for a determination that
First Nations children and
families living on-reserve and in
the Yukon who are served by a
provincial or territorial agency or
service provider are within the
scope of the Tribunal’s current
remedial orders. [1]

Steps for resolution ordered [42]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of

This ruling addresses a number
of related motions brought in
the context of the Tribunal’s
retained jurisdiction of the

10 orders issued [532]
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Indigenous and Northern Affairs
Canada), 2021 CHRT 41

implementation of remedies in a
complaint brought by the First
Nations Child and Family Caring
Society of Canada (the Caring
Society) and the Assembly of
First Nations (the AFN) against
Canada on behalf of First
Nations children and families.
The first motion relates to Major
Capital funding to support
service delivery to First Nations
children. The second relates to
the scope of reimbursement for
small First Nation Family and
Child Services Agencies (FNCFS
Agencies). Another issue
addressed in this ruling is an
Ontario-specific request for
Capital funding for Band
representatives and prevention
services. [1]

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2022 CHRT 8

This ruling concerns a March 4,
2022, consent order request
made by the parties to these
proceedings to expand Jordan’s
Principle services orders to
youth from 18 to 25 years of age
and for the application of the
FNCEFS program to youth ages
18 to 25 that age out of care.
This consent order also provides
for increased funding for
prevention services for children,
youth and families. This consent
order request addresses a
specific timeline for the
implementation of the above
and to set March 31, 2022 as the
end date for eligibility for
compensation for the victims of
the discrimination found by the
Tribunal. Finally, the parties
made a2 number of other consent
order requests. [1]

Multiple orders issued [172—174]
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First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2022 CHRT 26

This is a motion under Rule 8(1),
8(2) and 3 of the Rules of
Procedure under the Canadian
Human Rights Act (the “CHRA”)
(03-05-04) (the “Old Rules”) by
the Federation of Sovereign
Indigenous Nations (“FSIN”),
who are First Nations located in
Saskatchewan, to be added as
interested parties to participate
in a motion brought jointly by
the Assembly of First Nations
(AFN) and Canada in this case
(joint motion). The joint motion
is for a confirmation that the
Compensation Final Settlement
Agreement on compensation
(Compensation Agreement)
satisfies the compensation
orders and framework for
compensation made by this
Tribunal. [1]

The Tribunal grants the FSIN a limited
interested party status with conditions

[61].

First Nations Child & Family
Caring Society of Canada et al. v.
Attorney General of Canada
(representing the Minister of
Indigenous and Northern Affairs
Canada), 2022 CHRT 41

Declarations concerning finality
of decisions, and draft Final
Settlement Agreement on
compensation for the class
members in the class action.

Many conclusions and orders listed
[508-511, 519-520].
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Note: The conceptual structures below are presented for illustrative purposes only.

SD
PD
Sample structures for Jordan’s Principle

IFSD assumes that First Nations-in-Assembly (or First Nations’ chosen approach for
guidance) will provide direction on the course forward for Jordan’s Principle. The spirit,
intent, and principles of a reformed approach should be captured in a formal agreement
or in legislation (co-developed with First Nations) to underscore their significance.

The special operating agency (SOA) and administrative decision-making model
presented below are illustrative. They both include an ombud and are intended to
demonstrate the combination of components to achieve desired structures for Jordan’s
Principles. The models below are similar with differences in legislative foundations
(hybrid requires legislation to establish administrative decision-making body, SOA does
not), and funding (hybrid would be appropriated annually to an independent entity, SOA
would be appropriated annually via departmental reference levels).

IFSD’s combination structural OPTION 1: The Jordan’s Principle Centre for First
Nation Child Well-Being (the “Centre”) through a SPECIAL OPERATING AGENCY
(SOA)

The Jordan’s Principle Centre for First Nation Child Well-Being will be designed as
Special Operating Agency (SAO) within a federal department, governed by a framework
agreement between the minister deputy minister, and Treasury Board. The Centre
would consist of four components:

Evaluation board to assess individual requests;

Fund management board to assess group requests;

Appeal Division to review decisions appealed by requesters; and,

Ombud to report annually on outcomes relative to principles defined in the SOA
framework agreement, with a mandate to identify federal program failures/gaps.

~— N N N

1
2
3
4

Access to Jordan’s Principle will be governed nationally with local implementation to
ensure consistency in administration and delivery. The SOA, through the Ombud, would
be accountable for releasing bulletins:

e Annually, to report on quantified failures and gaps in existing federal programs,
with data from First Nations’ local delivery and the evaluation of requests
nationally.

e Quarterly, to produce bulletins on implementation and any updates to
administrative procedures for consistency, including, special issues.

The Centre would be dedicated to information gathering and reporting to First Nations.
Relevant information associated to the needs of children, tied to geography, starting
points, etc. would be aggregated and applied to identify gaps in existing federal program
areas.
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To help build clarity and consistency in decision-making, the Centre would develop,
publish, and apply rules, directions and guidelines. It is expected that these
administrative elements would be co-developed with First Nations. These would assist

parties and the public in understanding the practices of the Centre and the usual
interpretation and application of Jordan’s Principle.

Operations:

1) Request through a First Nation-based service coordinator comes to the Centre.
Service coordinators in First Nations are members of regional and/or national
networks of practice. They receive regular training and development, have
regular regional meetings to share practices, needs, and concerns, and convene
annually to receive reports and updates from the Centre. Service coordinators
accompany children and families in navigating requests to Jordan’s Principle.
Before submitting a request, they explore existing sustainable options to meet
the needs of children and families. Should they be unavailable, impractical, or
insufficient, a request is submitted to Jordan’s Principle. The request is triaged

by:
a. Individual
b. Group
2) If individual:

a. Evaluation board at the Centre (or local First Nation administration), First
Nation and other administrators dedicated to informed decision-making
and supported by relevant technical tools to facilitate the process (akin to
Canada Revenue Agency’s electronic filing practices). Individual requests
implicate one child or children from the same family/kinship unit.

b. Working from the SOA framework agreement and a series of documented,
consistent parameters for decision-making (akin to Canada Revenue
Agency’s “bulletins” on how to interpret tax code) determine whether the
request is approved or denied.

i. Approved requests provide payment to the vendor or reimburse the
First Nation or family.

ii. Denied requests may be appealed to the Jordan’s Principle Centre
Appeal Division, where requesters can seek a review of the
decision. Decisions from the Appeal Division would be subject to
judicial review by the Federal Court.

iii. Should a request, be it approved or denied, be found to have been
covered by an existing federal program, The Centre will pursue
reimbursement (to the Centre) from the existing program.

3) If group:

a. Fund management board, First Nation and other technical experts who
manage a defined pool of resources to meet the needs of groups through
Jordan’s Principle.

b. Working from legislatively defined parameters and a series of
documented, consistent parameters for decision-making (akin to Canada
Revenue Agency’s “bulletins” on how to interpret tax code) determine
whether the request is approved or denied.
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c. Approved requests provide payment to the organization or entity
administering the group resources. They will be required to report on
outputs and results of the use of funds (likely at the level of the group or
community, as individual assessments are impractical. For instance,
reporting for a group request for a specialized play structure for children in
a remote community may include confirmation of purchased structure,
testimonials from children/families using the structure).
d. Denied requests may be appealed. Denied requests may be appealed to
the Jordan’s Principle Centre Appeal Division, where requesters can seek
a review of the decision. Decisions from the Appeal Division would be
subject to judicial review by the Federal Court.
e. Should a request, be it approved or denied, be found to have been
covered by an existing federal program, The Jordan’s Principle Centre for
First Nation Child Well-Being will pursue reimbursement (to the Centre)
from the existing program.

The Ombud':

The Jordan’s Principle Centre for First Nation Child Well-Being Ombud would have a
mandate defined in the SOA framework agreement to report on results for First Nations
children accessing Jordan’s Principle and documenting gaps in existing federal
programs. As requests are assessed, the Ombud’s office would evaluate the needs of
the requester against an inventory of existing programs at the federal or provincial level.
This would enable identification of service gaps that should be addressed by other
programs. This evaluation would occur ex-post, to ensure it does not interfere with
children accessing the supports they need, when they are needed.

The Ombud would report annually to Parliament and to First Nations on results for
children. Their reports would be built from data gathered at the Centre from case level
and national indicators. The performance framework through which they report would
be First Nation-defined.

Using the Spirit Bear or similar framework, the Ombud would use case information to
identify the federal programs that are failing children. They would use their position and
data to highlight gaps so they may be rectified among the relevant departments and/or
provincial/territorial government. The information could be leveraged by First Nations,
e.g., to support claims against the federal government.

Working behind the scenes, the Ombud would connect to a feedback loop to improve
programs system-wide. It would bill existing programs for their failure to provide support
if a request supported by Jordan’s Principle should have been covered by an existing
program. This would lead to a long-term shift toward a focus on outcomes.

Funding:

' See for instance, Naiomi Metallic, Hadley Friedland, Shelby Thomas, “Doing Better for Indigenous
Children and Families: A Report on Jordan’s Principle Accountability Mechanisms,” (Caring Society and
Department of Indigenous Services Canada), 2022.
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The funding for the Jordan’s Principle Centre for First Nation Child Well-Being, as a
Special Operating Agency (SOA), will come from annual appropriations allocated within
departmental reference levels. To ensure dedicated and consistent financial support, a
Special Purpose Allotment (SPA) can be applied, which prevents the reallocation of
funds within the department, safeguarding resources specifically for Jordan’s Principle.
This funding mechanism, while flexible, ensures that the Centre has in-year financial
stability.

In this proposed model, IFSD is attempting to respond to calls for consistency in the
delivery of Jordan’s Principle and the need to capture the gaps in existing programs and
services. This necessitates at least the centralized assessment of case data, and
ideally, a set of administrative standards. The SOA structure provides flexibility and
consistency, without requiring new legislation, which allows the Centre to respond to
evolving needs.

This approach would empower communities while ensuring accountability and
sustainability. This would also allow for continued capacity-building and outcome-
tracking to ensure that Jordan’s Principle meets its long-term objectives.

IFSD’s combination structural OPTION 2: The Jordan’s Principle Centre for First
Nation Child Well-Being (the “Centre”) through a HYBRID ADMINISTRATIVE
DECISION-MAKING STRUCTURE

The Jordan’s Principle Centre for First Nation Child Well-Being will be designed as an
administrative decision-maker defined in federal legislation. The Jordan’s Principle
Centre for First Nation Child Well-Being would be composed of four components:

Evaluation board to assess individual requests;

Fund management board to assess group requests;

Appeal Division to review decisions appealed by requesters; and,

Ombud to report annually on outcomes relative to legislatively defined principles,
with requirement to identify federal program failures/gaps

~— N N N

1
2
3
4

Access to Jordan’s Principle will be governed nationally to ensure consistency in
administration and delivery. While this would eliminate First Nations-led delivery, the
federally established administrative decision-maker would be accountable for ensuring
the timely delivery of Jordan’s Principle while capturing relevant data (as directed by
First Nations) to define and quantify gaps in existing federal programs.

The Jordan’s Principle Centre for First Nation Child Well-Being would be dedicated to
information gathering and reporting to First Nations. Relevant information associated to
the needs of children, tied to geography, starting points, etc. would be aggregated and
applied to identify gaps in existing federal program areas.
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To help build clarity and consistency in decision-making, the Centre would develop,
publish, and apply rules, directions and guidelines. These would assist parties and the

public in understanding the practices of the Centre and the usual interpretation and
application of Jordan’s Principle.
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Operations:

1) Request through a First Nation-based service coordinator comes to The Jordan’s
Principle Centre for First Nation Child Well-Being. Service coordinators in First
Nations are members of regional and/or national networks of practice. They
receive regular training and development, have regular regional meetings to
share practices, needs, and concerns, and convene annually to receive reports
and updates from the Centre. Service coordinators accompany children and
families in navigating requests to Jordan’s Principle. Before submitting a
request, they explore existing sustainable options to meet the needs of children
and families. Should they be unavailable, impractical, or insufficient, a request is
submitted to Jordan’s Principle. The request is triaged by:

a.
b.

Individual
Group

2) If individual:

a.

Evaluation board, First Nation and other administrators dedicated to
informed decision-making and supported by relevant technical tools to
facilitate the process (akin to Canada Revenue Agency’s electronic filing
practices). Individual requests implicate one child or children from the
same family/kinship unit.

Working from legislatively defined parameters and a series of
documented, consistent parameters for decision-making (akin to Canada
Revenue Agency’s “bulletins” on how to interpret tax code) determine
whether the request is approved or denied.

i. Approved requests provide payment to the vendor or reimburse the
First Nation or family.

ii. Denied requests may be appealed to the Jordan’s Principle Centre
Appeal Division, where requesters can seek a review of the
decision. Decisions from the Appeal Division would be subject to
judicial review by the Federal Court.

iii. Should a request, be it approved or denied, be found to have been
covered by an existing federal program, The Jordan’s Principle
Centre for First Nation Child Well-Being will pursue reimbursement
(to the Centre) from the existing program.

3) If group:
a. Fund management board, First Nation and other technical experts who

manage a defined pool of resources to meet the needs of groups through
Jordan’s Principle.

Working from legislatively defined parameters and a series of
documented, consistent parameters for decision-making (akin to Canada
Revenue Agency’s “bulletins” on how to interpret tax code) determine
whether the request is approved or denied.

Approved requests provide payment to the organization or entity
administering the group resources. They will be required to report on
outputs and results of the use of funds (likely at the level of the group or
community, as individual assessments are impractical. For instance,
reporting for a group request for a specialized play structure for children in
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a remote community may include confirmation of purchased structure,
testimonials from children/families using the structure.

d. Denied requests may be appealed. Denied requests may be appealed to
the Jordan’s Principle Centre Appeal Division, where requesters can seek
a review of the decision. Decisions from the Appeal Division would be
subject to judicial review by the Federal Court.

e. Should a request, be it approved or denied, be found to have been
covered by an existing federal program, The Jordan’s Principle Centre for
First Nation Child Well-Being will pursue reimbursement (to the Centre)
from the existing program.

oan

The Ombud:

The Jordan’s Principle Centre for First Nation Child Well-Being Ombud would have a
legislatively defined mandate to report on results for First Nations children accessing
Jordan’s Principle and documenting gaps in existing federal programs. As requests are
assessed, the Ombud’s office would evaluate the needs of the requester against an
inventory of existing programs at the federal or provincial level. This would enable
identification of service gaps that should be addressed by other programs. This
evaluation would occur ex-post, to ensure it does not interfere with children accessing
the supports they need, when they are needed.

The Ombud would report annually to Parliament and to First Nations on results for
children. Their reports would be built from data gathered at the Centre from case level
and national indicators. The performance framework through which they report would
be First Nation-defined.

Using the Spirit Bear or similar framework, the Ombud would use case information to
identify the federal programs that are failing children. They would use their position and
data to highlight gaps so they may be rectified among the relevant departments and/or
provincial/territorial government. The information could be leveraged by First Nations,
e.g., to support claims against the federal government.

Working behind the scenes, the Ombud would connect to a feedback loop to improve
programs system-wide. It would bill existing programs for their failure to provide support
if a request supported by Jordan’s Principle should have been covered by an existing
program. This would lead to a long-term shift toward a focus on outcomes.

In its proposed alternate model, IFSD is attempting to respond to calls for consistency in
the delivery of Jordan’s Principle and the need to capture the gaps in existing programs
and services. This necessitates at least the centralized assessment of case data, and
ideally, a set of administrative standards. IFSD recognizes that the centralized
approach may run counter to First Nations self-determination and their own approaches
to the administration of Jordan’s Principle. It will be for leadership to decide on their
preferred approach.
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An alternative would be to implement a hybrid approach: a centralized approach to
define a consistent set of administrative standards and data gathering practices, and a
local/regional approach to delivery. Then, for any First Nations wishing to resume or
assume control in the administration of Jordan'’s Principle, they would do so with a
commitment to at least continue reporting with the new approach, and ideally,
implement the same standards for a consistent application of Jordan’s Principle. Such a
phased approach would empower communities while ensuring accountability and

sustainability. This would allow for continued capacity-building and outcome-tracking to
ensure that Jordan’s Principle meets its long-term objectives.
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The content to explore the indicators defined by the Regional Working Group is illustrative. First Nations and leadership should review and revise the content to
align to a revised structure and/or changes in delivery and/or accountability. This information should be gathered and analyzed by First Nations for First Nations.
Additional support (people, tools, funding) will be required in most First Nations or First Nations-mandated organizations to gather and analyze this or similar data.

Category

Indicators

For review and refinement by First Nations (for illustration only)

Considerations for definitions

Considerations for defining measures

Data
availability
Location of
data capture -
Somewhat

available
Available

Education and
pedagogy

Literacy rates in English

Define literacy and appropriate age-based

The child for whom the request is being made to

achievement against an established Jordan’s Principle is meeting literacy rates for Intake
and/or French )
benchmark their age group (Y/N)
Literacy rates in Indigenous | Define literacy against an established e Cr]'ld fgr ".Vh°’?“ iz re_quest IS being made_ o
Jordan’s Principle is learning or can speak their Intake
languages benchmark )
Indigenous language (Y/N)
Define numeracy and appropriate age-based | The child for whom the request is being made to
Numeracy rates achievement against an established Jordan’s Principle is meeting numeracy targets Intake
benchmark for their age group (Y/N)
Define elementary school completion, e.g., The child for whom the request is being made to
Elementary school : ; : , Lo
) completion of First Nation or Jordan’s Principle is on track to complete or has | Intake
completion rate L o .
provincial/territorial standard curriculum completed elementary school (Y/N)
Define high school completion, e.g., Number of days between start date of high
Duration to completion of completion of First Nation or school and graduation date (or expected Intake
high school provincial/territorial standard curriculum, and | graduation date) for the child for whom the
number of days to attainment request is being made to Jordan’s Principle
. i : . The age of the child/youth at high school
Age at r_ngh school Defl_ne high school completion and age at graduation (or expected age) for whom the Intake
graduation attainment ; . , .
request is being made to Jordan’s Principle
Define expected educational outcomes for a The child for whom the request is being made to
Change in expected child/youth Jordan’s Principle had a change in expected
: . : Intake
educational outcomes educational outcomes, e.g., graduated on time,
Define expected v. changed outcomes improved literacy, did not graduate, etc. (Y/N)
Post-graduation outcomes The child for whom the request is being made to
for youth with complex or Define outcomes for youth Jordan’s Principle post-graduation was (select Intake

special needs

all that apply):

Case or
community
level or other

Case

Case

Case

Case

Case

Case

Case

Case
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1) Employed

2) Pursued co-op

3) Pursued post-secondary education
4) Other, please define

Support or service to
develop inherent talent or
abilit

Sense of community

Define inherent talent or ability and ways of
supporting their development

The child for whom the request is being made to
Jordan’s Principle had the program, support, or

A family interacting with Jordan’s Principle

Intake

Case

Family well-being

/T

. Define community and belonging expresses connections to members of their Intake Case
belonging : :
community at intake (Y/N)
Stability of family Define family arrangement and stability, e.g., | Afamily interacting with Jordan’s Principle is
. 2. . S . . X Intake Case
arrangement consistent composition over time thriving in their family unit (Y/N)
Contact with child and Whether child/family has file or contact with | 2 family interacting with Jordan’s Principle is
. ) . : . . engaged with child and family services Intake Case
family services child and family services provider . X
(prevention and/or protection) (Y/N)
Children in care accessing Placement of child with kin or kith (not with The child for whom the request is being made to Intake Case

Jordan’s Principle

Recreational opportunities

parents or guardians

Define recreational opportunities relative to

Jordan’s Principle is in care (Y/N

The child for whom the request is being made to

Jordan’s Principle has access to safe areas to

Health and wellness

around the child child play, e.g., park, arena, basketball court, etc. (L LEss
(Y/N)
Instances of exceptional . . The child fqr whom the_request i; being made to
health-related supports and Define baseline health-related supports and Jordan’s Principle requires physical or mental Intake Case
; services to determine exceptions health interventions outside of standard ones
services (Y/N)
Health outcomes at least Define health outcomes of general population The child for whom the request is being made to
equal to or better than the for baseline Jordan’s Principle is physically and mentally Intake Case
general population healthy (relative to the general population) (Y/N)
Health services consistent Define baseline or benchmark deemed The child for whom the request is being made to
with Canada Health Act consistent with CHA, e.g., province/territorial | Jordan’s Principle has access to health services Intake Case
standards (as a minimum) services consistent with the principles of the CHA (Y/N)
Imnzﬁzfﬁse;{r:efnu de;ztrs for Define mental health and spiritual support The child for whom the request is being made to
- i Jordan’s Principle is seeking mental health and
spiritual supports defined Intake

as: crisis, maintenance, or
normal/self-care

Define nature of intervention, i.e., crisis,
maintenance, self-care

or spiritual supports for (select one): crisis
intervention, maintenance, or self-care
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Nature of requests and
defined needs

WHY — Reason for

Define root cause of contact with Jordan’s

Select the reason(s) for which the request is
being made to Jordan’s Principle:

1) Poverty/deprivation
2) Lack of available
programs/supports/services in community

accessing Jordan’s . 3) Jordan’s Principle response time is faster Intake Case
o Principle
Principle (root cause(s)) than regular program (name program)
4) Request refused through other program
(name program)
5) Request was outside the scope of standard
program (name program)
6) Other, please define
Instances of
intergenerational Jordan’s The requestor (for a child seeking support
Principle requests, e.g., Define intergenerational trauma and how it through Jordan’s Principle) has a parent or Intake Case
adolescent parent may be expressed guardian that has suffered the effects of
accessing Jordan’s intergenerational trauma (Y/N)
Principle
The duration of the request to Jordan’s Principle
is (select one response):
Nature of request: point in s
time; on-going/long-term; Define nature and frequency of request i Isolatgd/p0|nt-|n-t|me request_ Intake Case
2) On-going/long-term request (i.e., must
repeated ?
continue to make request to access
program/support/service)
3) Request is a repeat of a previous request
Instances of children ageing ' . . The child for whom the request is being made to
- . Define age of majority and what constitutes a ] S : .
out but requiring ongoing . Jordan’s Principle is reaching the age of majority | Intake Case
need for ongoing support o X .
support but will still require ongoing support (Y/N)
The request to Jordan’s Principle was made
(select one):
1) With support of the First Nation’s/Tribal
Council’s service coordinator
Instance of navigation to Define navigation to access Jordan’s 2) Directly to ISC by the parent/guardian Intake Case

access Jordan’s Principle

Principle and conduits

3) With support from an Indigenous
organization

4) With support of a health, education or social
services professional

5) Other, please define
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Community well-being

Instances of referrals to
existing supports and
services

Define existing supports and services and
whether they were attempted prior to a
request to Jordan’s Principle

Was the child for whom the request is being
made to Jordan’s Principle previously directed to
existing supports and services before making
the request (Y/N)

Intake

Case

Identifying the source of the
referral, e.g., Elder,
physician, etc.

Define referring individual or organization

Who provided a professional letter of support for

the application (select one):

1) Elder

2) Health professional, e.g., pediatrician,
physiotherapist, speech therapist

3) Education professional, e.g., teacher,
guidance counsellor

4) Social services professional, e.g., social
worker, trauma counsellor

5) Other, please define

Intake

Were the child’s needs met
through Jordan’s Principle

Instances of community
trauma

Define baseline for assessing need

Define community trauma and period of
consideration

The child received the program, service, or
support required in their request (Y/N

The community of the child for whom the request
is being made to Jordan’s Principle has reported
instances of trauma in the last 12 months, e.g.,
suicide crisis, violence, etc. (Y/N)

Intake

First Nation

Case

Case

Cultural knowledge

Define cultural knowledge and its
assessment at a community level

The community of the child for whom the request
is being made to Jordan’s Principle practices
their Indigenous culture (Y/N)

First Nation

Case

Access to land

Define what constitutes access to land

The community of the child for whom the request
is being made to Jordan’s Principle has access
to their traditional lands (Y/N)

First Nation

Case

Access to Elders

Define Elder and what constitutes access

The community of the child for whom the request
is being made to Jordan’s Principle has access
to Elders (Y/N)

First Nation

Case

Community emergencies
impacting well-being

Define emergency for a community

The community of the child for whom the request
is being made to Jordan’s Principle has
experienced one or more emergencies in the
last 12 months, e.g., suicide crisis, fire, flood,
etc. (Y/N

First Nation

Case
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Number of non-Indigenous
and non-First Nation

Specify how ISC should count, e.g., rows,
request, etc., using GCcase or relevant data
source

ISC publicly reports by fiscal year on the number
of non-Indigenous organizations/recipients, their

Broad national
indicators
(proposed by IFSD)

Jordan’s Principle

Specify data by fiscal year with consideration
of nature of request (individual v. group) and
request v. result (approved v. denied) and

denied; individual v. group; approved individual
v. denied individual and approved group V.
denied group)

Percentage of dwellings in a First Nation that

Access and funding organizations/recipients regions, and funding received through Jordan’s ISC Other
receiving funding through Specify data by fiscal year (funding, request Princi Ié
Jordan’s Principle pecity y y unding, request, Inciple.
region)
Define fee and services/supports/programs
Documented feefincreases that allow fees ISC publicly reports by fiscal year on fees
or supplemental fees X
incurred when paid through | Specify how ISC should define baseline for asso_mated o s‘;andard e, SLpEes: En e iz
o : services by region.
Jordan’s Principle fees to measure any change relative to
allowable baseline
E)?Atlsnerehc?l\jvels?itsc hoﬁé?nzoéggsggisrt;eelé%ént ISC publicly reports by fiscal year on the number
data ’source T of requests to Jordan’s Principle by region
Details on requests and (group v. individual) and the amounts transferred
transfer amounts through through Jordan’s principle by region (approved v. | ISC Other

reiion

Housing suitability Define housing suitability using Census or meet National Occupation Standard based on Census or Community
other aligned to data source the number of bedrooms and persons occupying | First Nation
the home
i . L Percentage of dwellings in a First Nation that
Housing in need of repair RIEE MBI REEE (EF (AT USE) CEnsys require major or minor repairs (excluding Cemae o7 Community
or other aligned to data source First Nation

remodelling or upgrades for esthetics)

Food security

Define food security with consideration of
access, sufficiency, traditional, nutritious
foods

Percentage of households in a First Nation that
can acquire and consume sufficient traditional
and nutritious foods.

First Nation - Community

Rates of substance misuse ' . Percentage of First Nation population reporting Census or .
Define substance misuse : ; . Community
(alcohol, drugs) substance misuse First Nation
Define what constitutes access to potable Percentage of homes in First Nation V.V'th ISC or First ,
Access to potable water ; . potable water from source to tap (OR instance of ; Community
water, e.g., from source to residential tap . . . ) Nation
water advisory in the First Nation)
Deprivation (income Define income-based deprivation using the Difference between after-tax median household Census or
P . Market Basket Measure (Canada’s official income in the First Nation and the relevant ; . Community
measure, relative to the First Nation

poverty line) or other source

Market Basket Measure
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relevant Market Basket
Measure)

Define employment using Census definition Percentage of the population in the First Nation Census or .
Employment rate ; ! ; . Community
or other aligned to data source that is employed First Nation
Unemblovment rate Define unemployment using Census Percentage of the population in the First Nation Census or Communit
ploy definition or other aligned to data source is not employed First Nation y
Highest level of educational Define levels of educational attainment using | Percentage of the population in the First Nation Census or
9 , Census definition or other aligned to data by highest educational attainment (elementary " : Community
completion . First Nation
source school, high school, post-secondary, none)
Instance of critical health Regional
issues (Note: Dependent on | Define chronic disease aligned to data Rates of chronic disease within the population of g .
. ) ; ) Health Survey Community
Regional Health Survey source or mechanism for data capture the First Nation X .
data) or First Nation
Access to health and dental Define health and dental services access Regional
services (Note: Dependent ; . Availability and access to health and dental 9 .
) aligned to data source or mechanism for data . . . X Health Survey Community
on Regional Health Survey services in the First Nation First Nati
data) capture or First Nation
Rates of access to Income Define Income Assistance and tabulation of gD ”“T"ber of_days £ BRIl receives . . .
; : , Income Assistance in a calendar year in the First | First Nation Community
Assistance days/period of benefit Nation
Population (and geographic Number of persons residing in First Nation Tota_ll number of persons residing in the First IRS_ or First Community
zone) Nation + geographic zone Nation
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Requests under the purview of NIHB must
be denied by NIHB Directorate before being
processed under Jordan' Principle

FNIHB - Alberta
Region

Regional Executive
Officer

!

Focal Point

Non-Insured Health

FNIHB - Atlantic
Region

Regional Executive

!

Focal Point

Benefits Program
(NIHB) Directorate

FNIHB - Manitoba
Region

Regional Executive
Officer

Focal Point

|ISC Staffing - Jordan's

Principle

llllllllllllllllllllllllll‘--------------------------.IIIIIIIIIIIIIIIIIlllllllllllfllllllllllllllllllllllll
O

First Nations and Inuit
Health Branch (FNIHB)

Education and Social

Regional Operations Development Child and Family Chief Finances,

AL Services Reform Results and Delivery
(CFSR) Officer (CFRDO)

(RO) Programs and
Partnerships (ESDPP)

Senior Assistant
Deputy Minister (Sr.
ADM)

It is not clear whether only
the British Columbia RO is
involved in Jordan's
Principle, or if other ROs

are invloved as well.

Assistant Deputy
Minister (ADM)

National Coordinating
E B EEERN Téan1 4"

(unlcear where the Team is
situated within FNIHB)

Escalated requests for ADM review

FNIHB-Regional Operations (RO)
British Columbia RO

Children and Family
Services Directorate

FNIHB - Northern FNIHB - Ontario FNIHB - Quebec FNIHB -
Region Region Region Saskatchewan Region

.
B
" M 2
= & ©
: : : . Associate Regional « = O
Regional Executive Regional Executive ! 9 « S €
Director General = 95
0 = O
N O O
= O
: LL

Focal Point Focal Point Focal Point Focal Point x"unn Focal Point

- Determining which FNIHB-Regional Operations staff are allocated to Jordan's Principle functions is not feasible in the
Government Electronic Directory Services (GEDS) because staff have generic job titles.

- GEDS does not refer to Focal Points. Their structure remains unclear.

- Most ROs have Jordan's Principle programs/divisions in GEDS, but no staff allocated. These may be the focal points.

Branch/Sector

Regional Operations

Legend

Directorate, division, office, team, etc. Staff/Position

Clearly defined relationship

—_——

Focal Point Knowledge Gap

Sources

1. Audit and Assurance Services Branch. “Audit of the
Implementation of Jordan’s Principle.” Gatineau: Indigenous
Services Canada, October 2019. https://www.sac-isc.gc.ca/eng/
15943/78735468/1594378764255.

2. "Exhibit 'Q" in Affidavit of Valerie Gideon.”" Canadian Human
Rights Tribunal, 2019. Tribunal File No. T-1340/7008. https:/|
fncaringsociety.com/sites/default/files/t-1340-7008_-
_affidavit_of valerie_gideon_-_15apr2019.pdf.

3. Government of Canada. "Government Electronic Directory
Services." Accessed March 28, 2024. https://geds-sage.gc.ca/
en/GEDS?pgid=002.

4. Indigenous Services Canada. “Indigenous Services Canada BC
Region Programs Reference,” June 2021. https://fnps.ca/wp-
content/uploads/2021/06/ISCProgramsReference.pdf.

9. Standing Senate Committee on National Finance. "Senator Pate's
Follow-up on Accountability to Indigenous Children,” June 7,
2022. https://sencanada.ca/Content/Sen/Committee/4471/NFFN/
briefs/SA-23_Follow-Up_ISC_Pate_b.pdf.

Unclear/implied relationship

ESDPP, CFSR, and CFRDO's specific role in
Jordan's Principle is not clear. It is also unclear
which staff, and divisions/offices play a role in

Jordan's Principle.

It is not clear how
the Jordan's
Principle division/
office within the
Office of Primary
Health Care
Interfaces with
the other ISC
Jordan's Principle
actors

Office of Primary
Health Care

Jordan's Principle

Director General

[)epUtyhA"“SHmrUDND EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEENEENEETSN

Sr. ADM's Office

Population Health and
Primary Care
Directorate

Office of Population
and Public Health

Chief Medical Officer of
Public Health

(External arms-reach appeals
secretariat, which supports to
external consultant review committee,
reports to Chief Medical Officer of
Public Health)

Reports directly to DM on external arms-reach appeals secretariat


https://www.sac-isc.gc.ca/eng/1594378735468/1594378764255
https://www.sac-isc.gc.ca/eng/1594378735468/1594378764255
https://www.sac-isc.gc.ca/eng/1594378735468/1594378764255
https://fncaringsociety.com/sites/default/files/t-1340-7008_-_affidavit_of_valerie_gideon_-_15apr2019.pdf
https://fncaringsociety.com/sites/default/files/t-1340-7008_-_affidavit_of_valerie_gideon_-_15apr2019.pdf
https://fncaringsociety.com/sites/default/files/t-1340-7008_-_affidavit_of_valerie_gideon_-_15apr2019.pdf
https://fncaringsociety.com/sites/default/files/t-1340-7008_-_affidavit_of_valerie_gideon_-_15apr2019.pdf
https://geds-sage.gc.ca/en/GEDS?pgid=002
https://geds-sage.gc.ca/en/GEDS?pgid=002
https://geds-sage.gc.ca/en/GEDS?pgid=002
https://geds-sage.gc.ca/en/GEDS?pgid=002
https://fnps.ca/wp-content/uploads/2021/06/ISCProgramsReference.pdf
https://fnps.ca/wp-content/uploads/2021/06/ISCProgramsReference.pdf
https://fnps.ca/wp-content/uploads/2021/06/ISCProgramsReference.pdf
https://sencanada.ca/Content/Sen/Committee/441/NFFN/briefs/SA-23_Follow-Up_ISC_Pate_b.pdf
https://sencanada.ca/Content/Sen/Committee/441/NFFN/briefs/SA-23_Follow-Up_ISC_Pate_b.pdf
https://sencanada.ca/Content/Sen/Committee/441/NFFN/briefs/SA-23_Follow-Up_ISC_Pate_b.pdf

Policy and Advisory

Since the Canadian Human Rights Tribunal (CHRT) required the Government of Canada to implement the full intent of
Jordan's Principle, the Government of Canada is responsible for ensuring compliance with CHRT orders. Other actors have
the opportunity to implement Jordan's Principle in a manner compliant with CHRT orders and considering distinct community
needs. This includes policy development and setting operational standards for the determination of requests. Various other
organizations and actors form key parts of the Jordan's Principle ecosystem, such as monitoring and reporting on
implementation, but may not be directly responsible for developing policy or operationalizing Jordan's Principle. IFSD has
broadly classified these actors under the umbrella term "advisory."

This map highlights actors who perform a policy and/or advisory function for Jordan's Principle.
Parties to the CHRT complaint

Assembly of First Nations
(AFN)

Intervenors (e.g., COO)

Caring Society

AFN, Caring Society, and
ISC appoint NAC

Indirectly Related Indigenous Services
Canada (ISC)

Chiefs Committee on Child
and Family Services and
Self-Determination

National Advisory Committee
(NAC)

Advises ISC and First Nations on issues

: : surrounding the reform of First Nations Child
Consultation Committee on and Family Services and Jordan's Principle.

Child Welfare Reform (CCW) Co-chaired by AFN and Caring Society.

Co-chaired by AFN and Caring Society and is
comprised of ADMs and senior assistants from
ISC.

Sub-committees created by

Indigenous Services Canada
(ISC)

Non-Insured Health Benefits (ISC)
Can sometimes pay for part of FNCEFS staff at ISC are
request or set standard for responsible for capital request

: : : : NAC created JPAT.
certain expenditure items intakes under CHRT 41; they A F/\ffoi tes PAT
: N N | Jordan's Principle Ogtebn ?\?VGI‘IS IOFOd(Lj'CI:‘IS a{f forward any Jordan's Principle JPOC reports to the CCW Secretariat and
Irst Nations Nationa services not covered by Non-insured Healt : ensures coordination
Benefits (ISC). capital requests to the with JPOC

Transition Planning

(See https://digitalcommons.osgoode.yorku.ca/cgi/ coordinatin gu nit
Committee

viewcontent.cgi?article=1422&context=jlsp for
more information.)

Jordan's Principle Action Table Other NAC Action Tables
(JPAT) Practice & Community Needs; Agency & National Data Outcomes and

Jordan's Principle Oversight
Committee (JPOC)

Responsible for providing input into the

. Administration; Governance & Legislation; and . .
AESERTEIINE e WeIR Ui AER G @ i Internal Government of Canada Reform & Indlcators WOrkmg GI‘OUp

direction of NAC. This may include developing
policy options (See for example AFN
Resolution no. 27/2018)

A A EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEETRN ImplementatlonOfJordan’SPrlnCIp/eInareas

Other Key Actors and Levels of Government

Training

development, as stated in AFN Resolution no.
15/2019, F

First Nations

may have authority to adjudicate Regional Leadership OrganizatiOHS Regional Advisory

requests in some cases by (e.g., British Columbia Assembly of First Nations) . .
applying locally developed who may have authority to approve requests in some Orgamzat!qns
standards. May participate in cases by applying locally developed standards that May adVlse communities as they
committees l.e., JPOC. apply a community specific lens to the principles of work with \.Jordan's Principle. May
Adjudication roles may differ substantive equality, best interests and needs of the C?”t”bUte members to
depending on jurisdiction. child, and distinct community context. Committees e.g., JPOC and JPAT
Regional differences exist.

Legend

Committees, working groups, action

First Nations Actors Government of Canada
tables

Provincial government
May set standards for certain expenditure items
such as school laptops, that could be followed by
adjudicators

Child and Family Services (FNCFS agency
or provincial service)
Can be included on a case management

file As per the Back to Basics approach, it is presumed that substantive equality
applies and normative standards cannot be used to deny or “lessen” services.

Parties to the CHRT complaint Intervenors Other organizations/actors
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IFSD is pleased to share two legal opinions prepared by Alexander Holburn Beaudin +

Lang LLP.

IFSD has prepared the summaries of the two legal opinions on a best-efforts basis.
This is not legal advice, nor is it a legal interpretation. IFSD invites readers to

review the opinions and seek legal advice.

Liability in Tort and
Human Rights Law
for First Nations
administering
Jordan’s Principle
Requests

Opinion date Topic Summary
March 10, Legal Opinion Liability for negligence (tort):
2023 regarding potential

First Nations who assume block funding
for Jordan’s Principle may be taking on
liability for negligence.

o Items/services requested that are
child and family services (CFS)
related are at higher risk

o Items/services requested that are
not CFS related are at lower risk

The closer a service or request is to First
Nations CFS, the higher the risk of
liability.

Denials based on a policy may be more
defensible than denials based on a
specific circumstance.

Liability under human rights law:

A First Nation likely:

o Cannot discriminate when
approving/providing services

o Cannot decline requests solely
because of insufficient funding
from Canada

o |s expected to consider
reasonable alternative services or
alternative sources of funding to
address requests

September 1,
2023

Legal Opinion
regarding potential
Liability for First
Nations carrying out
activities related to
Jordan’s Principle

First Nations administering Jordan’s
Principle are more likely to be liable
when they interact directly with the
person making the request, and when
that person has a serious condition.
First Nations may be liable in human
rights law if:

o Service is denied in a way that

appears discriminatory; and




o There is no good faith reason for

the denial
First Nations could be liable for failing to
provide services to members of a
different First Nation who reside in their
community.
First Nations should be able to obtain
insurance for Jordan’s Principle
activities, e.g., navigation, approval,
funding.
Are First Nations required to adopt the
same standards and procedures as
Canada?

o First Nations may be expected to
meet the same standards as
Canada. The CHRT orders likely
apply to First Nations as well as
Canada.

o First Nations may not be required
to use the same policies and
procedures as Canada. First
Nations may want to consider if
Canada’s policies and procedures
are reasonable and work for their
organization.




ALEXANDER YOUR PERSPECTIVE
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March 10, 2023
Reply to: Kathryn McGoldrick

VIA E-MAIL Direct Line: 604.484.1763
Direct Fax: 604.484.9763
E-mail: kmcgoldrick@ahbl.ca

Matter No.: 1137549

Institute of Fiscal Studies and Democracy (IFSD)
115 Séraphin-Marion Private #107

Ottawa, Ontario

K1N 6N5

Attention: Helaina Gaspard, Ph.D., Director, Governance & Institutions

Dear Sirs/Mesdames:

Re: Legal Opinion regarding potential Liability in Tort and Human Rights Law for
First Nations administering Jordan’s Principle Requests

We write to provide IFSD with a legal opinion with respect to potential liability concerns in
the areas of tort and human rights for First Nations who take on block funding to administer
Jordan’s Principle requests.

EXECUTIVE SUMMARY

In Part I, we provide a brief summary of our understanding of Jordan’s Principle, the types
of services that may qualify for funding, and the manner in which requests are assessed.
We also summarize the findings of the CHRT regarding Jordan’s Principle and the ways in
which Canada’s administration of Jordan’s Principle requests was discriminatory.

In Part Il, we provide our opinion regarding potential liability in negligence of First Nations
who take on block funding to administer Jordan’s Principle. We draw extensively on our
opinion dated January 20, 2023 (“January 2023 opinion”), as the issue of duty of care is
similar in some respects. As in the context of the provision of prevention services by First
Nations directly, the question of whether a duty of care is owed is a novel one.

In our view, where the items or services requested do not fall within the rubric of child and
family services, there is likely no private law duty of care owed by First Nations to children
on whose behalf the requests are made, as there is likely insufficient proximity.

Where what is requested could fall within secondary or tertiary prevention services, there
may be a duty of care owed for the reasons set out in our January 2023 opinion; that is, the
services may fall within those contemplated by child and family services legislation and the
First Nations employees administering the requests may be considered to be acting in a
manner analogous to social workers providing child and family services. Essentially, the
closer the service is to one that would be provided as part of the First Nations Child and

Alexander Holburn Beaudin + Lang LLP 2700 - 700 West Georgia Street 2740 — 22 Adelaide Street West
Barristers + Solicitors Vancouver, BC Canada V7Y 1B8 Toronto, ON Canada M5H 4E3
www.ahbl.ca TEL 604 4841700 TEL 416 639 9060

FAX 604 484 9700 FAX 416 639 9061
9988694_1
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Family Services (FNCFS) Program, the more likely a duty of care would be owed, as there
would be more likely to be sufficient proximity to ground a private law duty. However, as
with prevention services, we also note the greater difficulty in establishing a positive duty to
provide a benefit or service.

If a duty of care is owed, the remainder of our negligence analysis in the January 2023
opinion applies. In particular, the defence of core policy may be available where the service
has been denied due to a policy not to provide it, rather than a decision not to provide it in
the specific circumstances of the request.

In Part lll, we provide our opinion regarding the potential liability under human rights law of
First Nations administering Jordan’s Principle requests. In our view, like with provision of
prevention services, a First Nation will be considered to be providing a “service” to the
‘public” within the meaning of s. 5 of the Canadian Human Rights Act where it is
administering Jordan’s Principle requests.

In our view, the fact that it is Canada that is subject to the CHRT’s orders would not absolve
the First Nation of its obligation to provide the service in a non-discriminatory manner.
Canada is required to respond to Jordan’s Principle requests in a manner that seeks to
ensure substantive equality and avoid perpetuating historical disadvantage, and we
anticipate this same expectation would apply to First Nations.

As with our opinion with respect to prevention services, if a complainant has established
prima facie discrimination as a result of the denial of a Jordan’s Principle request, undue
hardship based on cost may be established. However, it will similarly likely not be sufficient
for the First Nation to simply decline a request because the funding from Canada is too low.
The Nation will likely be expected to have considered reasonable alternative services as
well as whether funding can be obtained from elsewhere.

l. JORDAN'’S PRINCIPLE, THE CHRT’S FINDINGS, AND THE MECHANISM FOR
ADMINISTERING REQUESTS

Jordan’s Principle is a “child first' principle rooted in substantive equality”.! Jordan's
Principle was initially articulated by Parliament in a unanimous motion to ensure that all First
Nations children have timely access to the same services as other children in Canada by
eliminating denials, delays, or disruptions in service resulting from disputes between
governments or government departments regarding payment for services. Jordan’s
Principle provides that when a First Nations child requires services, the government or
department to which the request is originally made should pay for or provide the services
without delay, and seek reimbursement from other levels of government as needed after the
service has been provided. It is “a legal rule that requires the federal government to respond
to the needs of First Nations children to ensure they can access services when they need
them”.2

Prior to the CHRT’s decisions in First Nations Child and Family Caring Society of Canada et
al. v. Attorney General of Canada (for the Minister of Indian and Northern Affairs Canada),

" Institute of Fiscal Studies and Democracy, “Data assessment and framing of an analysis of substantive
equality through the application of Jordan’s Principle”, September 1, 2022 (“IFSD Report”) at p. 1

2|FSD Report at p. 1
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2016 CHRT 2 (“Caring Society 2016 (2)”) and subsequent decisions, Canada employed a
very narrow definition of Jordan’s Principle, granting requests only where the children
involved had multiple disabilities and were resident on reserve, and where the dispute was
between federal and provincial governments.

In Caring Society 2016 (2), the Tribunal cited Pictou Landing Band Council v. Canada
(Attorney General), 2013 FC 342 for the principle that Canada “took on the obligation
espoused in Jordan’s Principle”. It found that the narrow definition employed by Canada did
not cover “the extent to which jurisdictional gaps may occur in the provision of many federal
services that support the health, safety, and well-being of First Nations children and
families”. It stated that “such an approach defeats the purpose of Jordan’s Principle and
results in service gaps, delays and denials for First Nations children on reserve” (at para.
381), which it considered to be one of the “main adverse impacts found” in the complaint. It
observed that there were many other First Nations children outside the definition who
required services, including child and family services. It noted that:

[382] Having to put a child in care in order to access those
services, when those services are available to all other
Canadians is one of the main reasons this Complaint was
made.

The Tribunal found generally that in providing the benefit of the FNCFS program and the
other related provincial/territorial agreements, AANDC was obliged to do so in a non-
discriminatory manner, particularly in a manner that does not perpetuate the historical
disadvantages endured by Aboriginal peoples, including “a legacy of stereotyping and
prejudice through colonialism, displacement and residential schools”. It stated that “[i]f
AANDC’s conduct widens the gap between First Nations and the rest of Canadian society
rather than narrowing it, then it is discriminatory” (at para. 403). It ordered Canada to stop
applying its narrow definition of Jordan’s Principle and “to take measures to immediately
implement the full meaning and scope of Jordan’s principle” (at para. 482).

Following these orders, Canada expanded the definition somewhat, although it continued to
apply Jordan’s Principle only to First Nations children on reserve, and those who had a
disability or short-term critical condition affecting activities of daily living. Further, the
services provided were limited to those that were comparable to provincial normative
standards of care (the level of care typically provided to or funded for non-First Nations
children), although exceptions beyond this standard could be considered on a case-by-case
basis.

In First Nations Child and Family Caring Society of Canada et al. v. Attorney General of
Canada (for the Minister of Indian and Northern Affairs Canada), 2017 CHRT 14 (“Caring
Society 2017 (14)”), the Tribunal found that, although Canada had adopted a broader
definition, it continued to be too narrow and was not in compliance with its earlier orders. It
reiterated that Jordan’s Principle applied to all First Nations children, whether on or off
reserve, and applied to a wide range of services including mental health, special education,
dental, physical therapy, speech therapy, and medical equipment — it was not limited to
children with disabilities or short-term critical conditions. Further, a dispute between
governments or government departments was not a necessary requirement.

9988694 _1
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The Tribunal also held that the normative standard of care should be used to establish the
minimal level of service only, as “emphasizing the normative standard of care does not
ensure substantive equality for First Nations children and families”.> Where a government
service was not necessarily available to all other children or was beyond the normative
standard of care, it stated that the government department of first contact is to evaluate the
needs of the child to determine if the requested service should be provided to ensure
substantive equality in the provision of services, to ensure culturally appropriate services to
the child, and/or to safeguard the best interests of the child (Caring Society 2017 (14) at
para. 135(B)(iv)).

Our understanding is that, at present, where a Jordan’s Principle request is made to the
federal government, it is made to a “focal point”, a government employee who has
responsibility for receiving and administering requests in a specific geographic region.
Based on their assessment, they may approve requests in which there is already clear
precedent for approval, or seek a decision from the national office when further guidance is
needed.

Where a request exceeds normative standards, we understand that Canada employs a list
of nine questions to guide assessment of the request:

1. Does the child have heightened needs for the service in question as a
result of an historical disadvantage?

2. Would the failure to provide the service perpetuate the disadvantage
experienced by the child as a result of his or her race, nationality or ethnicity?

3. Would the failure to provide the service result in the child needing to leave
the home or community for an extended period?

4. Would the failure to provide the service result in the child being placed at a
significant disadvantage in terms of ability to participate in educational
activities?

5. Is the provision of support necessary to ensure access to culturally
appropriate services?

6. Is the provision of support necessary to avoid a significant interruption in
the child's care?

7. Is the provision of support necessary in maintaining family stability?, as
indicated by:

o the risk of children being placed in care; and

e caregivers being unable to assume caregiving responsibilities.

3 Caring Society 2017 (14) at para. 75

4 Vandna Sinha et al., “Substantive Equality and Jordan’s Principle: Challenges and Complexities.”
Journal of Law and Social Policy 35, (2021): 21-43 (“Sinha”) at p. 33
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8. Does the individual circumstance of the child's health condition, family or
community context (geographic, historical or cultural) lead to a different or
greater need for services as compared to the circumstances of other children
(e.g., extraordinary costs associated with daily living due to a remote
location)?

9. Would the requested service support the community/family's ability to
serve, protect and nurture its children in a manner that strengthens the
community/family's resilience, healing and self-determination?®

Examples of Jordan’s Principle requests that we have noted in the case law or elsewhere
include:

o for pre-mixed baby formula where there is a boil-water advisory in the First Nations
community;

o for medical transportation;

o for respite;

e for home care for a child with severe disabilities;
o for medical equipment.

We note that, in particular, respite appears to be a commonly requested item. We anticipate
that at least in some cases, providing respite (or other requested services such as home
care) could be considered a secondary or even tertiary prevention service in the child and
family services context. As discussed below, in our view, this could have implications for
whether a duty of care is owed.

Il POTENTIAL LIABILITY IN TORT

As in the context of the provision of prevention services by First Nations directly, the
question of whether a duty of care is owed by First Nations administering Jordan’s Principle
requests is a novel one.

There are several issues, which parallel issues raised in our January 2023 opinion. First, is
there sufficient proximity to meet the first part of the Anns framework? Second, is there a
positive duty to provide services pursuant to Jordan’s Principle requests? Does it matter
what service is requested, and whether it could fall within the rubric of “child and family
services”?

In our January 2023 opinion, we opined that although it was a novel question and there was
therefore uncertainty, a court might well find sufficient proximity to support a duty of care
owed to children in respect of the provision of secondary and tertiary prevention services.
This opinion was based on the following:

e These services are provided on an individual basis involving close interactions with
families;

5 Sinha at p. 30
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The purpose of these services is to reduce risk to children who are or may be at risk
of harm, recognizing the rationale in the legislation of least disruptive measures and
the goal of keeping children with their families if it can be done safely;

At least some tertiary prevention services, and to a lesser extent, secondary
prevention services, are essentially the same services that are provided by social
workers employed by an agency or the province, or at least could be provided under
the legislation;

The First Nation would arguably be considered to have undertaken to provide the
services;

The distinction between tertiary prevention services and child protection services
may not be clear.

However, we also noted that it is more difficult to establish a positive duty to act, citing the
three types of circumstances where the Supreme Court of Canada has found such a duty
could arise (in Childs v. Desormeaux, 2006 SCC 18 at para. 31). We said at p. 30:

9988694 _1

It is also not clear whether a First Nation and their employees providing
prevention services would owe a duty of care in respect of both acts
(providing a prevention service in a negligent manner) and omissions (failing
to provide a prevention service). As discussed, it is more difficult to establish
a positive duty to act. A plaintiff might bring a claim alleging that a First Nation
is liable for failing to provide a service where the family or child would or
might benefit from it in the sense that the child’s risk of needing protection is
reduced, and thus their ability to remain with their family is increased. The
circumstances could potentially fall under either of the second or third
categories identified by the Supreme Court in Childs — a paternalistic
relationship of supervision or control, or exercising a public function that
includes implied responsibilities to the public at large. However, these
categories, particularly the third, are not well-developed in the case law.

The rationale underlying the finding of a positive duty is also arguably not
present in this case, as the First Nation and its employees providing
prevention services do not create or control the risk to the plaintiff. Rather,
they are trying to remedy risk caused by external factors. On the other hand,
if a First Nation decides to use the prevention funding to provide services
directly rather than direct it to an agency, they may arguably be found to have
undertaken to provide such services at least to some degree, which could
create reasonable expectations on recipients that services will be provided
and thus support a duty of care.

As this is a novel context, it is unfortunately not possible to provide a more
definitive opinion on this issue. However, we would rely most heavily on the
well-established duty of care owed by child protection workers to children as
being at least somewhat analogous to the provision of secondary and tertiary
prevention services, as this could be found to be a sufficiently analogous
category such that an Anns/Cooper analysis of foreseeability and proximity
would not be required. First Nations should be aware of the risk that by
providing these services they may owe a duty of care to children and
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potentially also to their parents/families, depending on the circumstances and
the precise nature of the claim.

In our view, where the items or services requested under a Jordan’s Principle request do
not fall within the rubric of child and family services, there is likely no duty of care owed by
First Nations to families on whose behalf the requests are made. There is generally no
freestanding legal duty to take positive steps to provide a benefit or mitigate a risk. The
three categories set out in Childs in which a special relationship of proximity has been
recognized in respect of a positive common law duty are: 1) where the defendant
intentionally attracts and invites third parties to an inherent and obvious risk that they have
created or control; 2) paternalistic relationships of supervision and control, such as parent-
child or teacher-student; and 3) defendants who either exercise a public function or engage
in a commercial enterprise (such as the owner of a bar) that includes implied responsibilities
to the public at large: Childs at paras. 35-37. The Court emphasized the common element,
and explained how the analysis might apply in each case, as follows:

[38] Running through all of these situations is the defendant’s material
implication in the creation of risk or his or her control of a risk to which others
have been invited. The operator of a dangerous sporting competition creates
or enhances the risk by inviting and enabling people to participate in an
inherently risky activity. It follows that the operator must take special steps to
protect against the risk materializing. In the example of the parent or teacher
who has assumed control of a vulnerable person, the vulnerability of the
person and its subjection to the control of the defendant creates a situation
where the latter has an enhanced responsibility to safeguard against risk. The
public provider of services undertakes a public service, and must do so in a
way that appropriately minimizes associated risks to the public.

In addition to these categories, courts have found that a positive duty was owed in
circumstances of reliance, such as where a person is aware of a risk and has volunteered to
address it (even though they did not create it) on which third parties have relied to their
detriment. Justice Fisher summarized these cases in Kennedy v. Coe, 2014 BCSC 120, in
which the plaintiff argued that the defendant, who was paired up with her deceased
husband as his “ski buddy” on a heli-skiing adventure, owed a duty of care to immediately
alert the guides as soon as he knew that the deceased, who unbeknownst to the defendant
had fallen into a tree well and became immersed in snow, had disappeared:

[62] The plaintiff relies primarily on Wiens v. Serene Lea Farms Ltd., 2001
BCCA 739 (B.C. C.A.), Goodwin, and Brown v. Port Edward (District), [1996]
B.C.J. No. 2465 (B.C. S.C.). In Wiens, a person who voluntarily undertook to
secure a ladder was found to owe a duty of care to the ladder's user. In
Goodwin, a highway maintenance contractor who represented that it would
alert a crew to black ice on an area of road over which it had no responsibility
was found to owe a duty of care to third party users of the road. In Brown, a
defendant who volunteered to clean up an oil spill on a road was found to
owe a duty of care to persons using the road. In all of these cases, the
volunteer failed to carry out the undertaking or did so negligently; in Goodwin
and Brown, the undertakings resulted in the authority or individual legally
responsible for maintaining or cleaning up the road taking no action due to
reliance on those undertakings.
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[63] While these "volunteer" cases bear some similarities here, they are
distinguishable primarily because in each there was a clear undertaking made
to perform a specific task in circumstances very different from those in this
case.

[Emphasis added.]

The only one of these decisions decided after Childs was Goodwin, in which the court found
that by undertaking to address the black ice, the contractor, which was a commercial entity
providing public services, had effectively taken control over and undertook to manage the
risk.

In our view, the administration of Jordan’s Principle requests that do not fall within the rubric
of child and family services is not analogous to this type of undertaking to provide a service
to mitigate a risk, nor would it otherwise fall within any of the Childs categories. In requests
not within the rubric of child and family services, there are no child protection concerns and
the services would not fall within child and family services legislation.

In our view, the circumstances are much closer to the line of cases canvassed in our
January 2023 opinion dealing with administration of benefits programs by governments, and
particularly Wareham v. Ontario, 2008 CarswellOnt 176 (Ont. Sup. Ct. Jus.), and Leroux v.
Ontario, 2021 ONSC 22609.

In Wareham v. Ontario, 2008 CarswellOnt 176 (Ont. Sup. Ct. Jus.), the plaintiffs’ claim
related to delays in processing their applications for benefits under the Ontario Disability
Support Program (ODSP). They argued that the Province was negligent in creating and
maintaining a system that failed to provide income to eligible persons in a timely manner —
essentially, the system was inefficient and too complex. The Court found that more than
systemic allegations regarding the ODSP were required to satisfy the proximity requirement,
and that interactions between Crown employees (who were exercising an adjudicative
function in their administration of the program) and benefits applicants were not sufficient to
constitute proximity.

In Leroux v. Ontario, 2021 ONSC 2269, the claim was similar to Wareham but involved the
provision of specific benefits for developmentally disabled adults. The plaintiffs had received
similar benefits as children, but “aged out” when they turned 18. The claim alleged that
Ontario acted negligently in administering these programs, which led to wasted money,
inadequate targeting of resources, and long waitlists. The dissenting judge, although not on
this point, found that proximity was not met where the claim related to how a government
should be allocating resources within a program:

[70] If the case against Ontario was one where the claim involved nothing
but issues arising out of government resource allocation and the
management of a discretionary program, it is clear such claims are outside of
this court’s jurisdiction. There is good reason why the jurisprudence precludes
such a claim. It is for the government to decide how the resources of the
government are to be allocated. The public may disagree with how a
government may allocate its resources, and the remedy then is for a
disaffected public to vote that government out of office at the next election. It
is not for the courts to determine policy. Judges are not elected officials, and
as such judges should leave core policy decisions to the politicians.
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[71] The governmental decision to fund or not to fund a particular program
and the governmental decision as to how resources within a program should
be allocated are also not the proper subject matter of judicial scrutiny - see
Cirillo v. Ontario...Put differently, the determination of how a government
decides to allocate resources does not establish a duty of care because the
relationship lacks proximity.

[Emphasis added.]

The majority of the Court, relying on Wareham, found that the choice to provide different
benefits programs aimed at children and adults, and the allocation of scarce resources
among competing eligible developmentally disabled adults, were policy choices: “devising,
implementing and administering a benefits program is a core policy decision of
government”. It found that the government owed no private law duty of competent public
administration to individual benefits claimants; rather, its responsibility was to voters.

The majority in Leroux also relied on Wynberg v. Ontario, 2006 CarswellOnt 4096 (Ont.
C.A.), in which, among other claims, certain of the plaintiffs alleged negligence on the part
of the province for what they characterized to be operational failures in its implementation of
the “IEIP”, an Intensive Early Intervention Program for children with autism from ages two to
five. The Court of Appeal agreed with the trial judge that no duty of care was owed, as there
was insufficient proximity and in any event was negated by a core policy defence. In so
concluding, the Court found that the core of the claim was not about operational failures, but
the failure of Ontario to provide intensive behavioural intervention consistent with the IEIP
Guidelines for autistic children as part of their transition to school.

While these cases are not exactly on point in the sense that they did not involve
applications for individual benefits on a case-by-case basis, but, rather, systemic denials or
delays in providing benefits to a group of similarly situated persons, in our view they are
likely still of assistance on the issue of whether proximity is met. The statements in
Wareham regarding the allocation of resources within a program are particularly helpful.
While an entity that administers a benefit program may be found to have acted in a
discriminatory manner by failing to provide the benefit to a person and to be liable under
human rights law, they will typically not be liable in negligence.

In contrast, however, where the Jordan’s Principle request could fall within secondary or
tertiary prevention services, there may be a duty of care owed for the reasons set out in our
January 2023 opinion; that is, the services may fall within those contemplated by child and
family services legislation and the First Nations employees administering the requests may
be considered to be acting in a manner analogous to social workers providing child and
family services. In our view, the closer the service is to one that would be provided as part
of the FNCFS Program (and, particularly, the closer it is to a child protection service), the
more likely a duty of care would be owed, as there would be more likely to be sufficient
proximity to ground a private law duty. This would likely depend at least in part on the
nature and closeness of the interactions between the First Nation and the family making the
request, as there is likely to be increased interaction, and closer interaction, with the family
where there are child protection concerns.

Despite this, as we also noted in our January 2023 opinion and reiterated above, it is more
difficult to establish a duty to provide a specific benefit or services (nonfeasance) than to
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establish that a service was provided in a negligent way (misfeasance). By their nature,
Jordan’s Principle requests are requests for a specific benefit or service. Thus, in our view,
the circumstances in which a duty of care were owed in this context would likely be narrow,
if they existed at all.

If a duty of care is owed, the remainder of our negligence analysis in the January 2023
opinion applies. The defence of core policy may be available where the request has been
denied on the basis of a policy not to provide that type of service, rather than a decision not
to provide it in the specific circumstances of the request, provided the required elements of
a core policy decision are met: the decision must be based on social, economic, or political
factors; made in good faith; not be irrational; and involve at least some level of
consideration/deliberation by the decision-maker.

M. POTENTIAL LIABILITY IN HUMAN RIGHTS

Given the difficulties a claimant is likely to face in establishing a duty of care in respect of
the administration of Jordan’s Principle requests, liability under human rights law is likely to
be a more significant concern for First Nations. Although there is no freestanding obligation
to provide a benefit or service, once a service provider decides to provide it, it must do so in
a non-discriminatory manner: Eldridge v. British Columbia (Attorney General), [1997] 3
S.C.R. 624; Moore v. British Columbia (Education), 2012 SCC 61.

(a) Providing a “service” to the “public”

In our view, as with provision of prevention services, a First Nation will be considered to be
providing a “service” to the “public” within the meaning of s. 5 of the Canadian Human
Rights Act, R.S.C., 1985, c. H-6 (“CHRA”) where it is administering Jordan’s Principle
requests. In our January 2023 opinion, we said:

In our view, it is clear that a First Nation would be a service provider for the
purposes of s. § of the CHRA if it is directly providing any level of prevention
services to children and families: primary, secondary, or tertiary. What does
providing services mean in this context? In our view, it would include offering
the services themselves (for example, having employees of the First Nation
run parenting workshops), acting in a facilitation role where they refer children
and families for services provided by others or otherwise arrange for the
services to be provided, and making decisions on whether to grant requests
from families for specific services. In such circumstances, there is little doubt
that the First Nation is offering or providing “assistance” or a “benefit” to the
general public or a subset thereof.

The First Nation would be a service provider even if it is administering the program on
behalf of Canada, and working within the funding provided by Canada. As discussed in our
January 2023 opinion, in MacNutt v. Shubencadie Indian Band (1995), 29 C.H.R.R. D/114
(C.H.R.T.) and Polhill v. Keeseekoowenin First Nation, 2019 CHRT 42, First Nations were
found to be the suppliers of a service within the meaning of s. 5 by administering on-reserve
federal benefits programs. In MacNutt, the Band argued that the “supplier” of the “service”
was DIAND, not the Band, as it funded the program. The Tribunal disagreed, noting that the
social assistance program on reserve was not statutorily-based but flowed from the terms of
an agreement entered into between DIAND and the Band. Under this agreement,
responsibility for funding, delivery, and administration of the program was divided or
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apportioned between the two parties. The supplier was the Band, not DIAND. The Tribunal
also found that the limited discretion the Band could exercise in the administration or
delivery of the social assistance program did not take away from its characterization as a
service customarily available to the public. In Polhill, the Tribunal followed MacNutt in
finding that the First Nation offered a service in administering an on-reserve federal income
assistance program.

(b) Test for discrimination

The complainant must demonstrate that 1) they have one or more characteristics protected
from discrimination listed in s. 3 of the CHRA; 2) they are denied services, or adversely
impacted by the provision of services by the service provider; and 3) the protected
characteristic(s) are a factor in the adverse impact or denial.

If the complainant meets this burden of establishing prima facie discrimination, the burden
shifts to the respondent to establish that there is a bona fide justification for the denial or
differentiation. To be a bona fide justification, the respondent must establish that it could not
have accommodated the complainant in the provision of the service without undue
hardship, considering specifically health, safety, and cost.

(i) Protected characteristic

As also noted in our January 2023 opinion, the prohibited grounds of discrimination set out
in the CHRA include race, national or ethnic origin, colour, religion, age, sex, sexual
orientation, gender identity or expression, marital status, family status, and disability. Like
with respect to prevention services, it is easy to see how Jordan’s Principle requests could
be assessed in a manner that denies a service or differentiates adversely on a number of
these grounds — for example, if requests for items or services associated with physical, but
not mental, disability were granted; if a service was not provided because of a conclusion,
based on stereotypical or prejudicial views, that the requestor is unlikely to benefit from it; or
if preference for approval of services is given to some families over others because they
had a family member on the Band council.

As we also discussed, a complaint could also be brought based on a adverse impact
against an individual on the basis of their status as an Indigenous person, without any
evidence of differential treatment as compared to another Indigenous person or group, or a
non-Indigenous person or group. This is because the law is clear that a comparator group
need no longer be established by a complainant in a human rights claim. In R.R. v.
Vancouver Aboriginal Child and Family Services Society (No. 6), 2022 BCHRT 116 (“R.R.”),
an afro-Indigenous mother residing in an urban centre brought a complaint against a First
Nations child and family services agency that she had been subject to adverse treatment
through separation from her children who had been taken into care, and restrictions in her
access to them. She claimed that her protected characteristics of race, colour, ancestry,
and mental disability were a factor in this adverse impact, in two ways: directly, by the
operation of anti-Indigenous stereotype and prejudice, and indirectly, by failing to account
for her needs as an Indigenous parent interacting with the child welfare system.
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(i) Adverse or differential treatment

The complainant must establish that they have been denied services or adversely impacted
in the provision of the service at issue. The denial of a Jordan’s Principle request would
clearly constitute the denial of a service and an adverse impact.

(iii) Protected characteristic a factor in adverse or differential
treatment

For the purposes of the question of whether the protected characteristic is a factor in the
adverse or differential treatment, it is important to note the Tribunal’s emphasis on the role
of Jordan’s Principle in helping to ensure substantive equality for First Nations children and
families. As canvassed above in Part 1, the issue is not simply whether the same or a
similar service would be available to a non-First Nations child. Where a government service
is not necessarily available to all other children or was beyond the normative standard of
care, the Tribunal held that the government department of first contact is to evaluate the
needs of the child to determine if the requested service should be provided to ensure
substantive equality in the provision of services, to ensure culturally appropriate services to
the child and/or to safeguard the best interests of the child. While Canada, and not the First
Nation, is the subject of the Tribunal’s orders, in our view the same expectation would apply
where a First Nation is administering Jordan’s Principle requests.

Consequently, it is very likely not sufficient for a First Nation to decline a request solely on
the basis that the service or benefit is not or may not be one that is provided by provincial
governments to non-First Nations children. Rather, they must assess whether to refuse the
request would perpetuate historical disadvantage, including with respect to poverty and
residential schools and their intergenerational effects on, among other things, physical and
mental health as well as parenting. Sinha et al. describe this task as “connect[ing] the
individual and family needs analysis to larger patterns of historical, intergenerational,
intersectional inequalities facing First Nations communities, particularly First Nations
children.”®

As an example, Sinha et al. described a request for pre-mixed infant formula in a context
where there was a boil-water advisory in the First Nation community, such that powdered
formula was not a reasonable option.” Assuming only powdered formula was available to
non-First Nations families in the province (or even to First Nations families not living in a
community with no boil-water advisory), it would not be sufficient to avoid a human rights
claim for a First Nation receiving a request for liquid formula in those circumstances to reject
it on the basis that only powdered formula is available to other children.

It may be of assistance to First Nations taking on the administration of Jordan’s Principle
requests to create a list of questions similar to those used by Canada in assessing requests
outside the normative standard. Although Sinha et al. point out that it is problematic to
require families to respond to these questions and provide evidence that their requests are
justified under a standard of substantive equality, they could be useful internally as a guide

6 Sinha, supra, at p. 30
7 Sinha, supra, at pp. 31-32
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for employees regarding the types of considerations that are relevant to whether granting a
request for a service will help to ensure substantive equality.

In our view, it is also obvious that declining to approve Jordan’s Principle requests based on
any of the other aspects of the various earlier definitions employed by Canada would also
likely be discriminatory; for example, limiting approvals to children with multiple disabilities
or by duration or severity of condition, or to situations where the requestor has first sought
the service from a provincial agency and been denied. Further, if a child would need to be
put in care in order to access the services that have been denied in refusing the Jordan’s
Principle request, this would also likely be considered discriminatory.

This does not mean, however, that all denials of Jordan’s Principle requests will be prima
facie discriminatory. As discussed in our January 2023 opinion, where the service provider
demonstrates that the conduct leading to the adverse impact was for other reasons entirely
unrelated to the protected characteristic, or there is simply no evidence (even a “subtle
scent”) that the protected characteristic was a factor in the adverse impact, prima facie
discrimination will not be substantiated. In a Jordan’s Principle context, such an example
could include where the only reason for the denial is that there is no evidence a particular
medical service will have any benefit for the requestor.

(iv)  Bona fide justification/undue hardship

As set out in our January 2023 opinion, at the justification stage, it must be shown that
alternative approaches were investigated, and the prima facie discriminatory conduct must
also be "reasonably necessary in order to accomplish a broader goal”. In other words, an
employer or service provider must show “that it could not have done anything else
reasonable or practical to avoid the negative impact on the individual” (Moore at para. 49;
VIA Rail Canada Inc. v. Canadian Transportation Agency, 2007 SCC 15 at para. 130).

We anticipate that the most likely reason for denial of a Jordan’s Principle request will be
cost, and our analysis regarding an argument of cost as undue hardship applies equally in
this context. After reviewing a number of decisions, we said:

It is obvious from these decisions that a service provider will be expected to
incur some hardship in respect of accommodating protected characteristics,
including with respect to cost, and that there is an expectation that
reasonable alternatives will be considered both in terms of the service itself,
as well as methods to pay for it. Moore is particularly instructive, as the
District administered and managed its programs based on government
funding. Although it was experiencing severe financial constraints resulting in
part from the level of government funding, its position on undue hardship
ultimately failed because it had failed to consider any alternative to shutting
down the Diagnostic Centre, such as cutting discretionary programs, offering
an alternative program for severely learning disabled students, or attempting
to find funding elsewhere.

We set out the following list of the types of things a First Nation would likely need to
establish to successfully argue undue hardship based on cost:

e That it had considered whether there was a cheaper alternative to the specific
service requested, or whether the service could at least be partially provided;
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e There was insufficient prevention funding to fund the service, in light of other
priorities for the use of that funding;

e There was insufficient funding elsewhere in the FNCFS program, in light of other
priorities for the use of that funding;

e There was insufficient funding elsewhere in its budget, having regard to other
community priorities and important public services for its members; and

e |t had explored other funding sources, such as the FNCFS Program emergency
fund, or, alternatively, other government programs or funding that might be available
to it.

These same considerations would apply here. If the First Nation sufficiently considered
alternative services or, where alternative services are not sufficient or feasible, other
sources of funding, and made reasonable efforts to find funds to pay for the requested
service or a suitable lower-cost alternative, the failure to provide it (or potentially a delay in
providing it) due to legitimate budgetary constraints would likely be considered a bona fide
justification. It would not be sufficient for the First Nation to simply conclude that the funding
from Canada was insufficient to pay for the service, without exploring any alternatives.

In our January 2023 opinion, we also highlighted the importance for service providers of
making decisions in an objective manner based on families’ needs and circumstances, and
not based on irrelevant personal characteristics. If a First Nation decides not to approve a
particular Jordan’s Principle request, or to provide the service to some families but not
others, the reasons for this should be objective and based on clear criteria. In addition to
cost, these criteria could include things like need, expected effectiveness/benefit of the
service, and urgency. The reasons for declining to approve the request should also be well-
documented.

SUMMARY

As in the context of the provision of prevention services by First Nations, the question of
whether a duty of care is owed in respect of Jordan’s Principle requests is a novel one. In
our view, where the items or services requested do not fall within the rubric of child and
family services, there is likely no private law duty of care owed by First Nations to children
on whose behalf the requests are made, as there is likely insufficient proximity.

Where what is requested could fall within secondary or tertiary prevention services, there
may be a duty of care owed for the reasons set out in our January 2023 opinion; that is, the
services may fall within those contemplated by child and family services legislation and the
First Nations employees administering the requests may be considered to be acting in a
manner analogous to social workers providing child and family services. Essentially, the
closer the service is to one that would be provided as part of the First Nations Child and
Family Services (FNCFS) Program, the more likely a duty of care would be owed, as there
would be more likely to be sufficient proximity to ground a private law duty. However, as
with prevention services, we also note the greater difficulty in establishing a positive duty to
provide a benefit or service.
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If a duty of care is owed, the defence of core policy may be available where the service has
been denied due to a policy not to provide it, rather than a decision not to provide it in the
specific circumstances of the request.

With respect to liability under human rights law, as with provision of prevention services, a
First Nation will be considered to be providing a “service” to the “public” where it is
administering Jordan’s Principle requests.

In our view, the fact that it is Canada that is subject to the CHRT’s orders would not absolve
the First Nation of its obligation to provide the service in a non-discriminatory manner.
Canada is required to respond to Jordan’s Principle requests in a manner that seeks to
ensure substantive equality and avoid perpetuating historical disadvantage, and we
anticipate this same expectation would apply to First Nations. Because of this, it would likely
not be sufficient to avoid a human rights claim for a First Nation to deny a request on the
basis that the service is not available to non-First Nations children.

As with our opinion with respect to prevention services, if a complainant has established
prima facie discrimination as a result of the denial of a Jordan’s Principle request, undue
hardship based on cost may be established. However, it will similarly likely not be sufficient
for the First Nation to simply decline a request because the funding from Canada is too low.
The Nation will likely be expected to have considered reasonable alternative services as
well as whether funding can be obtained from elsewhere.

Thank you for the opportunity to provide this opinion. We look forward to discussing any
guestions you may have at your convenience.

Yours truly,

ALEXANDER HOLBURN BEAUDIN + LANG LLP
Per:

Kathryn McGoldrick
/KAM
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Reply to: Kathryn McGoldrick

VIA E-MAIL Direct Line: 604.484.1763
Direct Fax: 604.484.9763
E-mail: kmcgoldrick@ahbl.ca

Matter No.: 1137549

Institute of Fiscal Studies and Democracy (IFSD)
115 Séraphin-Marion Private #107

Ottawa, Ontario

K1IN 6N5

Attention: Helaina Gaspard, Ph.D., Director, Governance & Institutions

Dear Sirs/Mesdames:

Re: Legal Opinion regarding potential Liability for First Nations carrying out
activities related to Jordan’s Principle

We write to provide IFSD with a legal opinion regarding potential liability concerns with
respect to application assistance, adjudication, and/or payment of funds in respect of
Jordan’s Principle requests. Specifically, you have asked us to answer four questions. We
have organized the questions somewhat differently (for example, by combining an aspect of
one question with another question), and have re-stated them as follows:

1. What are the liability implications for First Nations who take on application
assistance (navigation services), adjudication, or funding management
relating to Jordan’s Principle, as opposed to working directly through the
federal government? Are there particular risks associated with urgent
requests?

2. What liability, if any, does a First Nation take on when it does not provide
navigation services to First Nations people from other First Nations living
in their community?

3. What insurance coverage is available for First Nations taking on one or
more of the tasks listed in question 1 with respect to Jordan's Principle
requests?

4. Are First Nations required to adopt the same standards and procedures

for applications, adjudication, and funding management as Canada? If
they do not adopt the same standards, does this affect their liability and/or
their ability to access insurance?

Alexander Holburn Beaudin + Lang LLP 2700 - 700 West Georgia Street 2740 — 22 Adelaide Street West
Barristers + Solicitors Vancouver, BC Canada V7Y 1B8 Toronto, ON Canada M5H 4E3
www.ahbl.ca TEL 604 484 1700 TEL 416 639 9060
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EXECUTIVE SUMMARY

In summary, our responses to these questions are as follows:

Question 1

In our view, the key issue in respect of this question is whether the First Nation would be
found to owe a duty of care to persons making Jordan’s Principle requests, and specifically
whether there is sufficient proximity. Where the First Nation’s involvement in administering
Jordan’s Principle involved direct interactions with persons making requests for services, in
particular where the interest at stake is serious (e.g., a medical need), proximity is more
likely and may be sufficient to establish a duty of care.

Consequently, proximity would likely be met where the First Nation has undertaken to
provide application assistance, due to the direct interactions between the navigators and
community members. These interactions would reasonably lead to expectations that the
navigator will properly assist the community member with their request and do so in a timely
way, and the community member will rely on this. The interests involved will also in at least
some cases be significant — e.g., an urgent health issue — supporting a finding of proximity.

It is less clear whether a duty of care would be owed where the First Nation’s role is limited
to adjudication and/or the payment of approved requests, as individual interactions would
be absent or reduced, making proximity less likely (particularly where its role is related to
funding management alone). Further, there is some case law suggesting that at least in
some circumstances, there is insufficient proximity where public authorities are carrying out
an adjudication function. However, a finding of proximity cannot be ruled out.

If proximity were found, a core policy defence might be available to negate a duty of care.
For example, if the funding Canada provided would not pay for a sufficient number of
navigators to meet the demand, the First Nation’s decisions as to how it could best use the
limited funding would arguably be considered core policy decisions.

With respect to human rights, it likely does not matter whether a First Nation is providing
navigation services, adjudicating requests, and/or managing funds. If these actions result in
the denial of a service in a manner that is prima facie discriminatory and there is no bona
fide justification, the level of closeness and interactions will not be relevant and the First
Nation will likely be found liable in human rights law.

A First Nation could also have liability to Canada in respect of a claim brought against the
latter if the First Nation is administering Jordan’s Principle under a coordination agreement.
We also provide some brief comments regarding potential liability of a First Nation under the
Charter; however, this would need to be revisited after the Supreme Court releases its
decision in Dickson v. Vuntut Gwitchin First Nation, as the application of the Charter to a
First Nation’s activities is currently unsettled and this decision should provide clarity.

Question 2:

A First Nation could face both tort and human rights liability for failing to provide Jordan’s
Principle services to members of a different First Nation who reside in their community.

Letter to IFSD re__liability of First Nations in relation to administration of J(11047875.1)



ALEXANDER HOLBURN BEAUDIN + LANG LLP
Page 3

In tort, there would likely be no difference from our opinion on Question 1, as we do not
believe the court would find that a First Nation owed only its own members a duty of care
and not others entitled to Jordan’s Principle services who reside in their community.

In human rights, in our opinion the First Nation would be found to be providing a “service”
within the meaning of the Canadian Human Rights Act even if it is administering the
program on behalf of Canada and working within the funding provided by it, and certainly if
it is providing navigation services.

In our view, members of a different First Nation could almost certainly establish that the
prohibited ground of national and/or ethnic origin (and potentially also race) is engaged, and
thus that there has been prima facie discrimination where they are denied Jordan’s Principle
services because of their lack of membership. We base this opinion on cases in which
complainants who were members of a different Indigenous group successfully established
that these grounds were engaged. The Tribunal in these cases rejected the argument that
there was no engagement of these grounds because the complainants and the members of
First Nation where they resided were all Aboriginal peoples (and thus that there was no
distinction based on national/ethnic origin or race), noting that Aboriginal peoples of Canada
are comprised of many nations and ethnic groups, possessing unique cultures, languages,
traditions and history. The Tribunal noted in any event that was it was “entirely possible” for
an individual to be a victim of discrimination at the hands of someone with the same origin,
if it is established that the victim’s origin was a factor in the adverse differential treatment.

A First Nation may be able to justify a policy of not considering requests by members of a
different First Nation under s. 15(1)(g) of the CHRA, but this would depend on the
circumstances and would likely be very difficult. If funding is an issue, the First Nation would
almost certainly be expected to revisit its funding needs with Canada rather than adopt a
blanket policy to not accept requests from non-members.

Question 3:

In our view, as long as the insurer is apprised of the specific Jordan’s Principle operations
and who is carrying them out (employees, volunteers, etc), we do not see any impediment
to a First Nation obtaining coverage for any activities related to Jordan’s Principle. Such
coverage would likely be provided under the general liability portion of a First Nation’s
insurance policy. We followed up with one of the brokers whom we consulted for our June
2023 opinion, and he was not aware of any limitations in the policy wording or exclusions
that might apply to preclude such coverage.

Question 4:

For the purposes of this question, we adopt the following meanings of “standards” and
“procedures”. We consider “standards” to mean the standards set by the CHRT in their
orders in the Caring Society complaint with respect to timing of processing requests and
other specific expectations set out in these orders. We consider “procedures” to mean
policies, procedures, or guidelines adopted by Canada to assist its employees in
administering the Jordan’s Principle program. While we appreciate that you may have
considered both standards and procedures to fall into this second category, in our view it is
important to consider the first category as well.
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In our view, a First Nation would not be expected to adopt the same policies and
procedures used by Canada, either to avoid tort liability or to be able to obtain insurance. If
they did wish to use these policies, they would likely be expected to turn their minds to
whether they are reasonable and work for their organization. However, Canada’s policies
and procedures would likely not be wholly irrelevant to what is considered reasonable
conduct by the First Nation, unless they were objectively unreasonable — e.g., some of the
policies Canada initially adopted, such as granting requests only for children with multiple
disabilities.

Under tort law, the First Nation may be expected to abide by the standards set for Canada
by the CHRT, at least for urgent requests. Although these standards were created in a
human rights context and not for the purpose of establishing a standard of care in
negligence, they will likely still be relevant in the negligence context, and perhaps highly
relevant. They were reached to some degree by consensus, and there was agreement that
they constituted reasonable and desirable standards in order to make sure children are
receiving the services they need without delay.

It is possible that failing to adopt the same standards as Canada might impact the First
Nation’s ability to obtain insurance for Jordan’s Principle operations. However, it would
depend on, among other things, the level of detail with which the insurer examines the
operations, and the insurer’s degree of knowledge — for example, whether they are even
aware of the standards to which Canada must adhere.

With respect to human rights, we anticipate the expectation placed on Canada by the CHRT
that it respond to Jordan’s Principle requests in a manner that seeks to ensure substantive
equality and avoid perpetuating historical disadvantage, as set out in its orders, would also
apply to First Nations. The one major difference we see with respect to Canada’s liability is
they will likely be unable to justify a breach of the orders for economic reasons, whereas a
First Nation could likely do so assuming they have made reasonable efforts to find other
funding or provide reasonable alternative services. Thus, in our view, the question for the
First Nation’s liability under human rights law will not be whether they are required to
presumptively meet the standards set out in the orders (they likely are) but whether they
have a bona fide justification for failing to have done so in particular circumstances.

l. LIABILITY IMPLICATIONS FOR FIRST NATIONS PROVIDING JORDAN’'S
PRINCIPLE SERVICES

Liability of the First Nation

In our view, the key issue in respect of this question is whether the First Nation would be
found to owe a duty of care to persons making Jordan’s Principle requests in each of these
situations: where they are offering application assistance, adjudication, or funding
management only; or where they are doing all of these things — essentially, administering
the program in its entirety with block funding from Canada.

In our March 2023 opinion, we opined where what is requested could fall within secondary
or tertiary prevention services, that there may be a duty of care owed for the reasons set out
in our January 2023 opinion; that is, the services may fall within those contemplated by child
and family services legislation and the First Nations employees administering the requests
may be considered to be acting in a manner analogous to social workers providing child and
family services, and there would therefore be more likely to be sufficient proximity. We also
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noted that proximity would likely depend at least in part on the nature and closeness of the
interactions between the First Nation and the family making the request, as there is likely to
be increased interaction, and closer interaction, with the family where there are child
protection concerns or where the services more closely approach protection services.

Conversely, we also opined that the funding and administration of programs at a high level
is likely insufficient to establish proximity, pointing to a number of cases involving
administration of benefits programs in which proximity was not found (and where there may
have also been a policy defence).

The administration of Jordan’s Principle requests where the items or services requested do
not fall within the rubric of child and family services was, in our view, a more difficult
guestion, although we opined that there would be less likely to be a private law duty of care
due to insufficient proximity. As set out below, however, where the First Nation’s
involvement in administering Jordan’s Principle involved direct interactions with persons
making requests for services, in particular where the interest at stake is serious (e.g., a
medical need), proximity is more likely and may be sufficient to establish a duty of care.

@) Liability in Tort

As we have set out in our previous opinions, duty of care requires both foreseeability and
proximity, although it can be negated by policy considerations where it would be
undesirable to recognize a private law duty of care.

i) Foreseeability

Regardless of the type of tasks a First Nation takes on with respect to Jordan’s Principle,
there would be foreseeability of harm to children in at least some circumstances if requests
are not processed and adjudicated properly and in a timely manner.

In cases where the request was for medical treatment, medical transportation, or anything
else that facilitated necessary physical or mental health care for children, particularly if
urgently required, potential harm resulting from failure to process a request properly and in
a timely way would be foreseeable. The type of damage that occurred (death or other
adverse health consequences) would be a reasonably foreseeable result of negligent
conduct to the class of plaintiffs (children on behalf of whom the requests are being made)
that causes denials or delays.

In contrast, in cases involving a request unrelated to health care or something else that
would not be expected to cause material harm if not dealt with in a timely way, such as a
computer, it is arguable that harm would not be foreseeable, although it may depend on the
facts. Alternatively, sufficient foreseeability might be found for a duty of care to be met, but
liability could potentially be avoided if the harm that was ultimately suffered was very
unexpected given the circumstances of the request, or in other words, was too remote in
law. In contrast to the foreseeability inquiry at the duty of care stage, the remoteness inquiry
asks whether the specific injury suffered by the plaintiff was a reasonably foreseeable
consequence of the defendant’'s breach, such that the defendant may be fairly held
responsible for it. Remoteness issues arise at the causation stage of the negligence
analysis, and specifically the legal causation component — that is, even if the negligence
was a factual cause of the harm (absent the negligence, the harm would not have
occurred), it is deemed to be unjust to hold the defendant responsible in law.
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(i) Proximity

Proximity, which asks whether the relationship between the plaintiff and defendant is
sufficiently close and direct that the defendant should be expected to have the plaintiff in
their contemplation as someone who could be injured by their negligent acts or omissions,
is more difficult to assess. The factors that are considered generally relevant to whether
there is sufficient proximity are the expectations of the parties, representations made by the
defendant, reliance by the plaintiff, and the interests involved. With respect to the latter, all
other things being equal, proximity is more likely to be owed where physical well-being (and
to a lesser extent, property) is at stake rather than financial loss.

As set out in our January 2023 opinion, there are also special considerations in the
proximity analysis where the defendant is a public authority. This is because, in the exercise
of its functions, a government typically owes public duties — special circumstances will be
required before it will be found to owe a private law duty to an individual or group that can
ground a civil action. There are three ways in which sufficient proximity between a plaintiff
and a governmental authority can be found: 1) through the applicable statutory scheme; 2)
through interactions between the authority and the plaintiff; and 3) through a combination of
the statutory scheme and interactions with the plaintiff. The case law is not entirely settled
as to whether the specific interactions that may ground a duty of care must consist of direct
interactions between the plaintiff and the government defendant.

It is difficult to establish a duty of care through a statutory scheme only, as most statutes
confer public powers and duties on public authorities, which are often inconsistent with the
establishment of a private law duty to individuals. Factors that will be relevant to whether
proximity can be established through a statutory scheme include: whether the asserted duty
would conflict with other duties owed by the governmental actor; whether the purpose of the
statute is to protect the interests of an identifiable class of individuals of whom the plaintiff is
a member; whether the statutory powers at issue involve the provision of a service as
opposed to the reduction of a risk through regulation; the vulnerability of the plaintiff class to
the risk of harm that materialized; and whether the defendant had specific knowledge of the
plaintiff's vulnerability.

In the circumstances of Jordan’s Principle, there is no statutory scheme. However, orders
have been made by the CHRT obligating Canada to carry out certain tasks according to
certain standards, which a court might consider to be analogous to a statutory scheme for
the purposes of determining proximity. And if the First Nation had taken on all activities
related to Jordan’s Principle using block funding transferred by Canada (application
assistance, adjudication, funding management), it would likely be considered to be
exercising a public function, and to have undertaken to provide these services. In such a
case, the factors identified in the previous paragraph would, in our view, point toward
proximity being established: the duty to children on whose behalf requests are being made
are not conceivably in conflict with public duties — rather, they are consistent; the purpose of
Jordan’s Principle is to protect these children; the program involves provision of a service;
these children are vulnerable; and the First Nation would be aware of this vulnerability.

In contrast, if Canada was adjudicating requests and controlling the funding, but the First
Nation was providing application assistance, the First Nation would be more likely to be
considered a contractor rather than administering its own program. In that case, the
considerations applicable to a public authority likely would not apply.
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Regardless, proximity would likely be met where the First Nation has undertaken to provide
application assistance, due to the direct interactions between the navigators and community
members to provide such assistance. These interactions would reasonably cause the
community member to expect the navigator will properly assist them with their request and
do so in a timely way, and the community member will rely on this in making the request.
The interests involved will also in at least some cases be very significant — e.g., an urgent
health issue — which supports a finding of proximity.

It is less clear whether a duty of care would be owed by a First Nation where its role is
limited to adjudication and/or the payment of approved Jordan’s Principle requests. While
foreseeability would likely be met for similar reasons as with respect to navigators,
individual interactions would be absent or reduced, making proximity less likely. However, it
cannot be ruled out.

With respect to adjudication in particular, the decision of Wareham v. Ontario, 2008
CarswellOnt 176 (Ont. Sup. Ct. Jus.), referred to in our January 2023 opinion, is instructive.
The plaintiffs’ claim related to delays in processing their applications for benefits under the
Ontario Disability Support Program (ODSP). The Court found that more than systemic
allegations regarding the ODSP were required to satisfy the proximity requirement, and that
interactions between Crown employees (who were exercising an adjudicative function in
their administration of the program) and benefits applicants were not sufficient to constitute
proximity:

[23] Under the ODSPA, Crown servants have an adjudicative function in
the sense that they must weigh the evidence presented by applicants,
determine whether the conditions for eligibility are satisfied, and decide on the
appropriate level of support in accordance with the statute and the
Requlation. In fulfilling the statutory obligations they are not, in my opinion, in
a relationship of proximity with each applicant. Their duties are those of public
servants engaged to administer the ODSPA for the benefit of eligible
members of the public. It is not alleged that, in doing so, any particular
individual applicants are singled out. The allegations of negligence are
essentially systemic. In my opinion, the authorities require something more
than this to indicate a personal, or otherwise close and direct, relationship
that would satisfy the requirement of proximity. | note, also, that expectations
of, and reliance by, applicants are not alleged to be based on representations
by the Ministry, or its officials, rather than on the ODSPA as enacted.

[Emphasis added.]

The underlined portion in this passage is fairly similar to what First Nations employees
would be doing if they were adjudicating Jordan’s Principle requests, and, thus, the same
reasoning might be applied to find that there is similarly no proximity.

However, the court also notes in this same paragraph that the allegations of negligence are
essentially systemic — they are not an operational issue with respect to the adjudication of a
particular request. If, in the case of adjudication of Jordan’s Principle requests, the
allegation relates to a particular request being mishandled rather than systemic allegations
dealing with the failure to address all requests in a timely manner, this would point in favour
of proximity being found.
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(i)  Core Policy Defence

Depending on the circumstances, there could be a core policy defence which would negate
a duty of care, if the decision that led to the claim involved economic, social and/or political
factors, provided it was a considered decision that was neither irrational nor taken in bad
faith.

As we have previously opined, a high-level decision made in respect of how to allocate
funds between programs, groups, or similar would almost certainly be considered a “core
policy decision” that will confer immunity in negligence. However, a decision made at a
lower level regarding the provision of a particular service to a particular individual would
almost certainly not be.

For example, if the funding Canada provided would not pay for a sufficient number of
navigators to meet the demand, the First Nation’s decisions as to how it could best use the
limited funding would arguably be considered core policy decisions. If, however, the failure
to process an urgent request was because the First Nation did not have a system in place
for prioritizing those over less-urgent ones (or because the urgent request was simply
overlooked), this would very likely be considered an operational rather than policy decision,
and would thus not support a core policy defence.

(iv)  Standard of Care

Whether there is a breach of the standard of care would depend on the facts. It requires the
defendant to have exercised reasonable care in the circumstances. This could include a
situation of limited funding. For example, as we set out in our January 2023 opinion, the
courts have recognized a reduced standard of care on volunteer firefighters as compared to
paid, trained firefighters with better resources. If the First Nation has acted reasonably with
the funding they have in taking on one or more activities related to Jordan’s Principle, they
would likely be found not to have breached the standard of care.

(b) Liability in Contract

Even if the First Nation were not liable to plaintiffs in tort, they could be liable to Canada if
there were a coordination agreement with Canada, and the First Nation had failed to
perform its obligations under the contract. However, if its failure to perform the contract was
due to insufficient funding from Canada, there may be an argument that Canada is not
entitled to indemnity from the First Nation for a negligence claim resulting from this lack of
performance.

Without specific contractual provisions, and specific facts on which to consider whether
there has been a failure to perform the contract, we cannot provide a more detailed opinion
on this issue, and simply wished to flag the possibility.

(c) Liability under Human Rights Law

In our March 2023 opinion, we provide an opinion regarding the potential liability of a First
Nation under human rights law in the administration of Jordan’s Principle. We stated:

e A First Nation will be considered to be providing a “service” to the “public” within the
meaning of s. 5 of the Canadian Human Rights Act where it is administering
Jordan’s Principle requests;

Letter to IFSD re__liability of First Nations in relation to administration of J(11047875.1)



ALEXANDER HOLBURN BEAUDIN + LANG LLP
Page 9

e The fact that it is Canada that is subject to the CHRT's orders would likely not
absolve the First Nation of its obligation to provide the service in a non-
discriminatory manner. Canada is required to respond to Jordan’s Principle requests
in a manner that seeks to ensure substantive equality and avoid perpetuating
historical disadvantage, and we anticipate this same expectation would apply to First
Nations.

e Factors that might result in a finding of prima facie discrimination include failing to
provide a service because the service is not available to non-Indigenous children;
employing a restrictive definition of Jordan’s Principle; and a child needing to be
placed in care in order to obtain the service.

e If a complainant has established prima facie discrimination as a result of the denial
of a Jordan’s Principle request, undue hardship based on cost may be established.
However, it will similarly likely not be sufficient for the First Nation to simply decline a
request because the funding from Canada is too low. The Nation will likely be
expected to have considered whether additional funding can be obtained from
Canada or elsewhere, or, if the request is too urgent to allow that kind of inquiry,
whether there are reasonable alternative services for which sufficient funding is
available.

This applies equally to the present opinion. In our view, it does not matter whether a First
Nation is providing navigation services, adjudicating requests, or paying out funds (or failing
to pay) — if these actions result in the denial of a service in a manner that is prima facie
discriminatory and there is no bona fide justification, the level of closeness and interactions
between the First Nation’s employee and the requestor will not be relevant and the First
Nation will likely be found liable in human rights law.

(d) Liability under the Charter

Because it is difficult in many cases to establish sufficient proximity to find a duty of care
owed by a government authority, claimants are increasingly bringing claims against
government on the basis of an alleged Charter breach, usually under s. 7, which protects
the right to life, liberty, and security of the person. For example, if a child has died or
suffered physical injury, they (or their estate/parent) might file a claim alleging that they
were deprived of their life or security of the person and seek Charter damages. There is no
upper limit on Charter damages.

Although these claims are becoming more common, as far as we are aware, none have
resulted in a finding of a Charter breach. Some have been dismissed on the basis that an
estate has no right to bring a Charter claim, but courts increasingly appear willing to
consider such claims at least where the Charter breach contributed to the death.

The key question on this issue is whether the Charter would be found to apply to a First
Nation’s administration of Jordan’s Principle. The issue of whether the Charter applied to a
First Nation’s legislation requiring Band councillors to reside in a particular area of its
settlement land is currently under consideration by the Supreme Court of Canada in
Dickson v. Vuntut Gwitchin First Nation, 2021 YKCA 5. The appeal in February 2023.

The Yukon Court of Appeal found that the Charter did apply to the Vuntut Gwitchin, which it
characterized as “government”. Although the Charter’'s language refers only to it being
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applicable to federal or provincial governments, the common law has expanded the types of
entities to which it applies. Prior case law has found that a First Nation is “government” for
the purposes of the Charter because its laws were enacted pursuant to the Indian Act.
However, in this case, the Vuntut Gwitchin argued that its legislation was enacted not under
the Indian Act but under its own inherent powers of self-government.

The lower court found that its exercise of its legislative capacity and enactment of a
constitution were sufficient for the Charter to apply to it, either as government or as an entity
exercising inherently governmental activities. The Court of Appeal upheld the finding that it
was exercising governmental powers, and the Charter therefore applied, regardless of
whether the source of its authority was federal law by virtue of the Indian Act, or its inherent
right to self-government.

However, it found that s. 25 of the Charter operated as a shield to protect Indigenous rights
where those conflict with personal rights under the Charter. Section 25 states:

25. The guarantee in this Charter of certain rights and freedoms shall not be
construed so as to abrogate or derogate from any aboriginal, treaty or other
rights or freedoms that pertain to the aboriginal peoples of Canada...

This case dealt with a First Nation’s legislation rather than the administration of a program.
However, it is arguable that the latter is just as much an exercise of governmental function
as the former. We expect that the Supreme Court’s decision in Dickson will provide clarity
on how the Charter applies to a First Nation’s activities, and we would be happy to provide a
further opinion following the release of the decision.

Liability of Canada

It is unclear whether Canada would have liability in tort. Foreseeability would be met in the
same way as with respect to the First Nation, but proximity is more difficult for some of the
same reasons. As noted, there is no statute addressing Jordan’s Principle, but the court
might find that the orders of the CHRT are akin to one, given that both place legal duties on
Canada. If there were interactions between Canada and requestors, this would also militate
toward a finding of proximity. However, if First Nations navigators are providing application
assistance and Canada’s involvement is limited to adjudication and payment, we expect
such interactions with Canada would be limited or even non-existent.

Even if it did not have liability in tort, Canada would very likely have liability in human rights
law for failure to adequately fund or manage the Jordan’s Principle program, even where it
has delegated some of the tasks to First Nations.

Canada could also have liability under the Charter on the same basis as we opined a claim
might be brought against a First Nation above, as the Charter clearly applies to Canada’s
activities.

(@)  Tort

If the navigators are employees of the First Nation, and Canada is providing funding and
conducting adjudication without any interactions with community members, a duty of care
might not be found due to insufficient proximity. Even if there are no interactions between
Canada and the community members, however, proximity may be found if the court adopts
the reasoning of the CHRT in 2016 CHRT 2, citing Pictou Landing Band Council v. Canada
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(Attorney General), 2013 FC 342 at para. 111, that Canada “took on the obligation
espoused in Jordan’s Principle”. This, as well as the legal obligations the CHRT has found
Canada to have due to its decision to provide child and family services to Indigenous
children, may be treated as akin to proximity deriving from a statutory scheme, might be
found to be akin to a statutory scheme. It would seem atrtificial to ignore these legal duties
because they are not contained in a statute. However, this is a novel issue as far as we are
aware, and as such it is difficult to provide a definitive opinion.

As set out above, there are a number of factors supporting the finding of a duty of care
under a statutory scheme, including: whether the asserted duty would conflict with other
duties owed by the governmental actor; whether the purpose of the statute is to protect the
interests of an identifiable class of individuals; whether the statutory powers at issue involve
the provision of a service as opposed to the reduction of a risk through regulation; the
vulnerability of the plaintiff class to the risk of harm that materialized; and whether the
defendant had specific knowledge of the plaintiff's vulnerability. As with a First Nation, it is
arguable that all these point toward a duty of care in the circumstances.

However, if Canada’s role is adjudication and payment of requests, and general
funding/oversight of the program, it would be harder to argue for proximity, given the cases
regarding government benefits programs we included in our prior opinions. A claim against
Canada may be more likely to be successful under human rights law or the Charter.

Depending on the circumstances, Canada might have a core policy defence that would
negate a duty of care. However, this would not be a defence under human rights law.
Canada’s potential liability in human rights law is discussed below.

(b) Human rights

Even if there were no tort liability, there is likely to be a human rights breach by Canada.
The CHRT made a number of specific orders against Canada with respect to the
implementation of Jordan’s Principle in 2017 CHRT 14 and 2017 CHRT 35. Where
irremediable harm is reasonably foreseeable, it is required to make all reasonable efforts to
provide immediate crisis intervention supports until an extended response can be
developed and implemented, and to carry out evaluation and determination of a request and
for all other urgent cases within 12 hours of the initial contact. Once any necessary
information has been obtained, a determination must be made within 12 hours for urgent
cases, and 48 hours for non-urgent cases.

In our view, the obligation to comply with these orders could not be satisfied by simply
funding the hiring of navigators by First Nations, with no oversight or other efforts to ensure
that these timelines and other orders in respect of the Jordan’s Principle program will be
met. If the system is not functioning so as to meet the requirements in the CHRT’s orders,
or if the level of funding is not “meaningful and sustainable” (2022 CHRT 41 at para. 4),
Canada will be in breach of these orders.

An exclusion of liability clause would also not assist Canada in respect of its potential
human rights liability, as parties are not permitted to contract themselves out of human
rights legislation: Ontario (Human Rights Commission) v. Etobicoke (Borough), [1982] 1
S.C.R. 202, 1982 CarswellOnt 730 at para. 19; 2022 CHRT 41 at paras. 116, 517.
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(©) Charter

Our comments above with respect to the potential liability of First Nations under the Charter
apply equally here, although there will be no question the Charter applies to Canada’s
conduct. In the case of a child’s death resulting from the failure to provide a service under
Jordan’s Principle, the main impediment to a claim for Charter damages being brought
against Canada would be the issue of whether a claim can be brought by the estate or a
family member. If the child suffered harm that did not lead to death, there should be no
impediments to such a claim being brought. There are other obstacles to a successful claim
under s. 7 for Charter damages, but in our view this is beyond the scope of this opinion and
is something we could provide a further opinion on at a later time if desired.

Il. LIABILITY FOR FAILURE TO PROVIDE JORDAN’'S PRINCIPLE SERVICES TO
MEMBERS OF OTHER FIRST NATIONS

In our view, a First Nation could face both tort and human rights liability for failing to provide
Jordan’s Principle services to members of a different First Nation who reside in their
community.

In tort, there would likely be no difference from our opinion above, as we do not believe the
court would find that a First Nation only owed its own members a duty of care and not
others entitled to Jordan’s Principle services who reside in their community.

We provide the following analysis regarding the First Nation's potential human rights
liability.

@) Provision of a “service”

In our March 2023 opinion, we opined that a First Nation will be considered to be providing
a “service” to the “public” within the meaning of s. 5 of the Canadian Human Rights Act,
R.S.C., 1985, c. H-6 (“CHRA”) where it is administering Jordan’s Principle requests.

We opined that the First Nation would be a service provider even if it is administering the
program on behalf of Canada, and working within the funding provided by Canada, relying
on two cases, MacNutt v. Shubencadie Indian Band (1995), 29 C.H.R.R. D/114 (C.H.R.T.)
and Polhill v. Keeseekoowenin First Nation, 2019 CHRT 42, in which First Nations were
found to be the suppliers of a service within the meaning of s. 5 by administering on-reserve
federal benefits programs. In MacNutt, the Band argued that the “supplier” of the “service”
was DIAND, not the Band, as it funded the program. The Tribunal disagreed, noting that the
social assistance program on reserve was not statutorily-based but flowed from the terms of
an agreement entered into between DIAND and the Band. Under this agreement,
responsibility for funding, delivery, and administration of the program was divided or
apportioned between the two parties. The Tribunal also found that the limited discretion the
Band could exercise in the administration or delivery of the social assistance program did
not take away from its characterization as a service customarily available to the public.

In Polhill, the Tribunal followed MacNultt in finding that the First Nation offered a service in
administering an on-reserve federal income assistance program.

Letter to IFSD re__liability of First Nations in relation to administration of J(11047875.1)



ALEXANDER HOLBURN BEAUDIN + LANG LLP
Page 13

(b) Discrimination on the basis of national or ethnic origin

In our view, residents who are members of a different First Nation but residing in the same
community could very likely establish that the prohibited ground of national and/or ethnic
origin (and potentially also race) is engaged.

In MacNutt, the complainants were non-Indigenous spouses of Band members living on
reserve. One of the complainants sought federal social assistance benefits through the
Band, which denied them because she was non-Indigenous. The other two complainants
had previously been paid such benefits but after some time they were no longer approved
by the Band, which had decided to adopt a resolution to deny social assistance benefits to
all non-Indian spouses.

The Tribunal found that the complainants had been subject to discrimination on the basis of
either race or marital status because they were denied benefits. It noted that although they
were all treated equally insofar as they had all been denied benefits as non-Indian spouses,
“mere equality of application to similarly situated groups or individuals does not afford a
realistic test for a violation of equality rights” (at para. 171). It found that the Band had only
limited authority and discretion with respect to its administration of the benefits program,
and that the agreement with DIAND and associated Guidelines, Policy and Procedures
allowed the payment of social assistance to specific categories of non-Indians permitted to
reside on reserve as per the Band’s policy. (In this case, the Band had an unwritten policy
of allowing non-members to reside on reserve.) The Tribunal found that its policy to deny
benefits to non-Indian spouses had the effect of imposing an additional eligibility criterion on
the basis of race or marital status.

The Tribunal found this was not justified under s. 15(g) of the CHRA. It could not find that
the decision to refuse benefits was made with a sincerely held belief that it was in the best
interests of reserve residents, and there was insufficient evidence as to “concerns about the
homogeneous population of Reserves and the First Nations [sic] desire to preserve their
culture, traditions and language” (at para. 202). It also noted there had been no attempt to
accommodate the non-Indian spouses within the social services program on reserve.

In Polhill, the complainant argued she had been discriminated against on the basis of
national or ethnic origin (because she was a non-member of the First Nation) and race
(there was a perception in the community that she was white). The Tribunal ultimately found
the complaint was not substantiated, but it found she had demonstrated having the alleged
protected grounds: national or ethnic origin, and race. It commented on the First Nation’s
argument that whether or not an individual is a member of an Indigenous community is
unrelated to the prohibited ground of national origin, noting that this did not address the
ground of ethnic origin. The Tribunal said:

Tracy identifies herself as Indigenous, because she has Anishnaabe
ancestors. Despite this fact, she is not a Status Indian under the Indian Act.
Furthermore, she is not a native of the Keeseekoowenin community. This
means that Tracy cannot be and is not a member of the Nation. That is why |
believe that ethnic origin is at issue in the case at bar.
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Although it alleged discrimination in an employment context rather than provision of a
service, Deschambeault v. Cumberland House Cree Nation, 2008 CHRT 48, is also of
assistance. The complainant, who was Métis, applied twice for a job with the First Nation
but was not selected despite being ranked in the selection process as the most qualified
candidate. On each occasion, the candidate who was selected was a member of the First
Nation. The First Nation made a similar argument as in Polhill, arguing that the
complainant’s status as a non-Band member was “not like the descriptors of ‘race’ or
‘ethnicity”. The Tribunal rejected this, finding that the allegation was discrimination on the
basis of national or ethnic origin, not race, and that there was no distinction in the CHRA
between persons who were discriminated against for being members of a particular national
or ethnic group and those who are discriminated against for not being members of a
particular group.

It also rejected the Band’s argument that all of the candidates were of the same national or
ethnic origin, as all were Aboriginal peoples within the meaning of s. 35 of the Constitution
Act, 1982. It found that this would constitute a far too restrictive definition of “national or
ethnic origin” under the CHRA, noting, among other things, that the argument ignored the
fact that the Aboriginal peoples of Canada are comprised of many nations and ethnic
groups, possessing unigue cultures, languages, traditions and history. It also observed that
the CHRA did not require that the complainant and respondent be of different national or
ethnic origins in order for a complaint to be substantiated — it was “entirely possible” for an
individual to be a victim of discrimination at the hands of someone with the same origin, if it
is established that the victim’s origin was a factor in the adverse differential treatment.

As we noted in our January 2023 opinion, it is possible for a service provider to demonstrate
that the conduct leading to the adverse impact on the complainant was for other reasons
entirely unrelated to the protected characteristic, or that there is simply no evidence (even a
“subtle scent”) that the protected characteristic was a factor in the adverse impact. In those
circumstances, prima facie discrimination will not be substantiated. This is distinct from
demonstrating that the conduct, although prima facie discriminatory, was justified.

A First Nation may be able to avoid a finding of prima facie discrimination in respect of
Jordan’s Principle requests if it had a policy not to fund a specific request, or not to pay
more than a specific dollar amount (although such policies could be problematic for other
reasons), and the person whose request was rejected for one of these reasons happened to
be a non-member of the First Nation. However, if, like in MacNutt, if it had a policy of not
considering requests brought by members of a different First Nation, this is direct
discrimination (express differentiation based on a protected characteristic) and it would be
extremely difficult, if not impossible, to argue that the differentiation was for other reasons.

(©) Justification

The First Nation may be able to justify a policy of not considering requests by members of a
different First Nation under s. 15(1)(g) of the CHRA, but this would depend on the
circumstances and would likely be difficult.

To be a bona fide justification, a respondent must establish that it could not have

accommodated the complainant in the provision of the service without undue hardship,
considering specifically health, safety, and cost: s. 15(2). In our January 2023 opinion, we
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identified some case law in which cost was alleged as justification for discriminatory
conduct. This included VIA Rail Canada Inc. v. Canadian Transportation Agency, 2007 SCC
15, in which the Supreme Court of Canada provided the following guidance for determining
when cost may be sufficient to constitute undue hardship:

[131]...[A]ssessing whether the estimated cost of remedying a discriminatory
physical barrier will cause undue hardship falls to be determined on the facts
of each case and the guiding principles that emerge from the jurisprudence. A
service provider's refusal to spend a small proportion of the total funds
available to it in order to remedy a barrier to access will tend to undermine a
claim of undue hardship (Eldridge, at para. 87). The size of a service
provider's enterprise and the economic conditions confronting it are relevant
(Chambly, at p. 546). Substantial interference with a service provider's
business enterprise may constitute undue hardship, but some interference is
an acceptable price to be paid for the realization of human rights (Central
Okanagan School District No. 23, at p. 984). A service provider's capacity to
shift and recover costs throughout its operation will lessen the likelihood that
undue hardship will be established: Howard v. University of British Columbia
(1993), 18 C.H.R.R. D/353 (B.C. Human Rights Council).

[132] Other relevant factors include the impact and availability of external
funding, including tax deductions (Brock (Litigation Guardian of) v. Tarrant
Film Factory Ltd. (2000), 37 C.H.R.R. D/305 (Ont. Bd. of Inquiry)); the
likelihood that bearing the net cost would threaten the survival of the
enterprise or alter its essential character (Quesnel v. London Educational
Health Centre (1995), 28 C.H.R.R. D/474 (Ont. Bd. of Inquiry)); and whether
new barriers were erected when affordable, accessibility-enhancing
alternatives were available...

We also cited the Supreme Court’s decision in Moore v. British Columbia (Education), 2012
SCC 61, in which the Court found that a school district had not established undue hardship
in eliminating an intensive remediation program to assist students with learning disabilities.
Although the district was facing “serious financial constraints”, it had disproportionately
made cuts to special needs programs, and had failed to undertake any assessment,
financial or otherwise, of reasonably available alternatives to accommodate special needs
students. In order to conclude that it had no other economic choice but to refuse to
accommodate the complainant, “it had to at least consider what those other choices were”.

The Province was found to have not discriminated, as although the district’s budgetary crisis
had been created, at least in part, by the Province’s funding shortfalls, it was the District
which failed to properly consider the consequences of closing the remediation program or
how to accommodate affected students.

We relied on these and other cases to opine that:

If the First Nation sufficiently considered alternative services and funding, and
made reasonable efforts to find money to pay for the service but was not
successful, the failure to provide it due to legitimate budgetary constraints
would likely be considered a bona fide justification. It would not be sufficient,
in our view, for the First Nation to simply conclude that the funding from
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Canada was insufficient to pay for the service, without exploring any
alternatives.

We set out the following types of things a First Nation would likely need to establish in order
to be able to rely on financial hardship as justification to deny a particular prevention
service:

- That it had considered whether there was a cheaper alternative to the specific
service requested, or whether the service could at least be partially provided,;

- There was insufficient prevention funding to fund the service, in light of other
priorities for the use of that funding;

- There was insufficient funding elsewhere in the FNCFS program, in light of other
priorities for the use of that funding;

- There was insufficient funding elsewhere in its budget, having regard to other
community priorities and important public services for its members; and

- It had explored other funding sources, such as the FNCFS Program emergency
fund, or, alternatively, other government programs or funding that might be
available to it.

These would also likely apply with respect to Jordan’s Principle. It makes sense to provide
services according to Jordan’s Principle in the location where the person making the
request resides (unless, perhaps, there were two First Nations in very close proximity and
the community member could just as easily make a request of the First Nation of which they
are a member). This would seem to be particularly the case where a request is urgent, and
where proximity (physical proximity, not proximity used in its sense in the duty of care
analysis) facilitates any necessary correspondence between the First Nation and a service
provider. Because of this, there would likely need to be a compelling reason to refuse to
provide services to non-members.

In cases dealing with alleged discrimination in respect of election laws (for example, where
anyone without blood ties to the First Nation is prohibited from running for Band council or
other positions) First Nations have argued that upholding the law is necessary to ensure
their cultural continuity, or similar arguments. These arguments do not appear to succeed
very frequently. However, even if they had the potential to succeed in those types of
circumstances, in our view, similar arguments likely cannot be made in the context of
Jordan’s Principle. We do not see any good reason to deny services to First Nations’
members living in a community because they do not belong to the particular First Nation on
whose reserve they reside. If funding is an issue — for example, if a non-member has a
particularly high need for Jordan’s Principle funding (e.g., a serious medical condition or
disability), or there are many members of other First Nations residing in the community,
such that the First Nation’s funding for Jordan’s Principle is consumed to a significant extent
by these non-members — the First Nation would almost certainly be expected to revisit its
funding needs with Canada rather than adopt a blanket policy to not provide funding to non-
members.
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Il. INSURANCE COVERAGE FOR ADMINISTRATION OF JORDAN'S PRINCIPLE
PROGRAM

In our June 2023 opinion, we reported on insurance coverage available to First Nations for
child and family services from two brokers, Capri and Aon. Capri offers a First Nation
“program policy”, which typically includes commercial general liability (including coverage
for abuse); public officials liability; healthcare professional liability (which covers the
provision of services by healthcare professionals such as nurses or psychiatrists, and may
provide some coverage for abuse, although with a lower limit than if the Nation has
separate coverage for abuse as part of the CGL policy)); cyber liability; legal expense
coverage; and employment practices liability.

Aon offers a similar combination of coverages — general liability, which is broader than a
typical CGL policy and includes abuse coverage and wrongful dismissal coverage; D&O
liability; and incidental medical malpractice.

We do not anticipate there would be any issues with respect to obtaining coverage for
Jordan’s Principle operations, whether that be the provision of navigation services,
adjudication, funding management, or all three. The significant risks that the brokers
conveyed are of concern for insurers are foster care, group homes, and overnight trips, as
these all carry greater potential for abuse. We do not see any such concerns with respect to
Jordan’s Principle.

However, we reached out to both brokers we spoke with previously, in case they had a
different view. Mr. Clark of Capri responded, stating that he did not see any issues with
coverage for Jordan’s Principle operations, and could not locate in their policy wording or
think of any exclusions that would apply. However, he did think further information may be
required to be provided to the insurer regarding the specific nature of the operations, in
order to ensure that the necessary coverage could be placed.

Consequently, as long as the insurer is apprised of the specific Jordan’s Principle
operations and who is conducting them (employees, volunteers, etc), we do not see any
impediment to obtaining coverage.

V. STANDARDS AND PROCEDURES FOR APPLICATIONS, ADJUDICATION, AND
FUNDING MANAGEMENT

For the purposes of this question, we adopt the following meanings of “standards” and
“procedures”. We consider “standards” to mean the standards set by the CHRT in their
orders in the Caring Society complaint (in 2017 CHRT 14 and 2017 CHRT 35) with respect
to timing of processing requests and other specific expectations set out in these orders.

We consider “procedures” to mean policies, procedures, or guidelines adopted by Canada
to assist its employees in administering the Jordan’s Principle program. For example, this
would include the list of nine questions we understand Canada relies on to guide
assessment of a request that exceeds normative standards, set out at pages 4-5 of our
March 2023 opinion.

While we appreciate that you may have considered both standards and procedures to fall
into this second category, in our view it is important to consider the first category as well.
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We have considered this question in both the context of tort and human rights.
(@) Tort

In our view, a First Nation would not be expected to adopt the same policies and
procedures used by Canada, either to avoid tort liability or to be able to obtain insurance.
Not only is following these likely not required, but, conversely, the First Nation may not be
able to avoid liability by doing this. They would likely be expected to turn their minds to
whether these policies and procedures are reasonable and work for their organization.
However, they may be expected to abide by the same standards as have been set for
Canada by the CHRT, at least for urgent requests.

i) Policies and Procedures

In general, whether an organization and its employees have complied with the
organization’s own policies and procedures will be an “important factor” to consider in
determining whether the standard of care has been met. However, failure to follow policy
does not automatically result in a finding that the standard of care was breached: Bergen v.
Guliker Estate, 2015 BCCA 283 at para. 111. In Bergen, the BC Court of Appeal cited its
prior decision in H. (D.) v. British Columbia, 2008 BCCA 222, which involved alleged
negligence by a probation officer in permitting a convicted sex offender to live in a residence
with children, where the Court said:

[83] The respondents and the trial judge put considerable weight upon the
policies of the B.C. Corrections Branch as demonstrating a failure to meet the
requisite standard of care. The primary obligation of the probation officers is
set out in the Correction Act. The policy directives function as a guide and are
of assistance in determining the standard of a reasonable probation officer.
Failure to comply with the policy raises questions as to the quality of
judgment brought to bear on the issue by the probation officer but does not,
by itself, compel a conclusion that the probation officers failed to meet the
standard of care. Here, the policy required information to be given to the at
risk person "limited to that information required to enhance safety". The policy
goes on to say that in most cases the information would identify the offender
by name, general residential area, criminal history, modus operandi and other
information needed to identify why there is a risk, but it is couched in terms
that leave the degree of detail in any particular case to the probation officer.

[Emphasis added.]

The question you have posed is not exactly answered by this case law, because there, the
policies and procedures that are at issue are those of the defendant. Here, the policies and
procedures would be those of a different entity — Canada. However, in our view, a plaintiff
would have to effectively establish that Canada’s policies and procedures rise to the level of
“custom” or “industry standard”, to which others in the same profession (e.g., doctors or
engineers), or organizations conducting similar operations, typically adhere, in order for it to
be a significant factor in whether the First Nation will be liable if it does not adhere to them.

Like policies and procedures, custom is not determinative of the standard of care. In Linden
et al, Canadian Tort Law, 12" Edition (2022, LexisNexis Canada Inc.), the authors note that
there are three ways in which custom may be relevant in negligence cases:
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First, compliance with custom may be evidence that the standard of care has
been met, particularly in medical cases. Second, deviation from custom may
be evidence that the standard of care has been breached. Third, compliance
with custom may be evidence of negligence where the custom itself is found
to be negligent.

To establish custom, expert evidence will be required, unless it is a rare case where the
existence of a custom is obvious.

It would likely be difficult to establish any custom with respect to Jordan’s Principle, given
that administering the program is not a widespread activity engaged in by many
organizations over a significant period of time. We understand that, in contrast, Canada is
the sole entity currently doing so, with some First Nations beginning to take on some
aspects of its administration. It is also a relatively recently-implemented program.

However, difficulty in establishing custom cuts both ways — if a First Nation used the same
policies and procedures as Canada, they would likely have difficulty establishing that this
rises to the level of custom as a defence to a negligence claim where they complied with
those policies and procedures. They would likely be expected to have considered whether
these policies and procedures are reasonable and make sense for their organization’s
administration of the program. The corollary of this is that if they preferred to adopt their
own policies and procedures, provided those were reasonable, this should not be found to
be negligent.

Having said this, Canada’s policies and procedures would likely not be wholly irrelevant to
what is considered reasonable conduct by the First Nation, (unless they were objectively
unreasonable — for example, some of the policies Canada initially adopted, such as only
approving requests where the child had a severe disability or where there was a dispute
between levels of government as to who should pay).

(i) Standards

The standards Canada is required to adhere to in the administration of Jordan’s Principle
requests are principally set out in 2017 CHRT 35. Where irremediable harm is reasonably
foreseeable, Canada is required to make all reasonable efforts to provide immediate crisis
intervention supports until an extended response can be developed and implemented, and
to carry out evaluation and determination of a request and for all other urgent cases within
12 hours of the initial contact. Once any necessary information has been obtained, a
determination must be made within 12 hours for urgent cases, and 48 hours for non-urgent
cases.

These standards were based on a combination of the CHRT’s prior orders as well as an
agreement between the Caring Society, AFN, and Canada, based on which the Tribunal
amended these orders. This was done in a human rights context and not for the purpose of
establishing a standard of care in negligence. However, while the standards would likely not
be found to be determinative of the standard of care, they will likely still be relevant in the
negligence context, and perhaps highly relevant. They were reached to some degree by
consensus among the parties, and there was agreement that they constituted a reasonable
and desirable standard that should be met in order to make sure children were receiving the
services they needed without delay, and a recognition that urgent requests needed to be
addressed quickly.
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While a First Nation would likely not be found liable in negligence for taking 13 hours, rather
than 12, to make a determination on an urgent request, the court would probably at least
consider this standard to be relevant in determining whether an urgent request that took 36
hours to deal with was negligent. It would of course depend on the circumstances and
whether the First Nation and its employees acted reasonably in those circumstances with
which they were faced. But, more than with respect to policies and procedures, the
standards would likely inform the standard of care.

(i)  Insurance

Given that it is our opinion that a First Nation would likely not be required to adopt Canada’s
policies and procedures in order to avoid liability, we do not see any reason why this would
affect their ability to obtain insurance. When we spoke with the insurance brokers for the
purposes of our July 2023 opinion, they did indicate that policies and procedures, training,
etc, will be particularly relevant for the likelihood of obtaining abuse coverage. As indicated
above, we spoke with Mr. Clark again for the purposes of this opinion, and he could not
think of any exclusions that would apply to coverage for Jordan’s Principle. However, he did
indicate that insurers may request additional information regarding the First Nation’s
operations in this regard, which we anticipate would likely include information regarding
policies and procedures, staff qualifications, structure of operations, etc. Provided the
policies and procedures were reasonable and employees had proper training in how to
adhere to them, an insurer would likely not refuse coverage because they did not match
those used by Canada. However, this could only be answered definitively by the insurer
itself.

It is possible that failing to adopt the same standards as Canada might impact the First
Nation’s ability to obtain insurance for Jordan’s Principle operations. However, it would
depend on, among other things, the level of detail with which the insurer examines the
operations, and the insurer's degree of knowledge — for example, are they even aware of
the standards to which Canada must adhere. Brokers are able to provide general
information regarding factors that might cause an insurer to refuse to take on a particular
risk, but ultimately the decision is the insurer’'s. If a First Nation is considering taking on
operations with respect to Jordan’s Principle, the specific nature of the operations should be
discussed with the broker to ensure that the insurer can make a properly informed coverage
decision.

(b) Human rights

As noted above, we anticipate the expectation placed on Canada by the CHRT that it
respond to Jordan’s Principle requests in a manner that seeks to ensure substantive
equality and avoid perpetuating historical disadvantage, as set out in its orders, would also
apply to First Nations. The one major difference we see with respect to Canada’s liability in
human rights is that they will likely be unable to justify a breach of the orders for economic
reasons, whereas a First Nation could likely do so assuming they have made reasonable
efforts to find other funding or provide reasonable alternative services, as per our analysis
above under question 1.

Thus, in our view, the question will not be whether the First Nation is required to
presumptively meet the standards set out in the orders (they likely are) but whether they
have a bona fide justification for failing to have done so in particular circumstances.
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Thank you for the opportunity to provide this opinion. We look forward to discussing any
guestions you may have at your convenience.

Yours truly,

ALEXANDER HOLBURN BEAUDIN + LANG LLP
Per:

Yot Mt st cehe

Kathryn McGoldrick
IKAM

Letter to IFSD re__liability of First Nations in relation to administration of J(11047875.1)



ANNEXE N1

ETUDE DE CAS : DIRECTION DE

LEDUCATION DES PREMIERES NATIONS
DU YUKON (DEPNY)

ANNEXE N1 451



Building better communities with Jordan’s Principle
Yukon First Nations Education Directorate (YFNED)

This summary text has been reviewed and approved by the interlocutor. IFSD wishes to
recognize their contribution in sharing their professional experience with Jordan’s
Principle.

Utilizing Jordan’s Principle, the Yukon First Nations Education Directorate
(YFNED) has built a comprehensive approach to education related supports for
youth. From the redesign of curriculum, to school-based advocates, and
dedicated professional services like psychologists, YFNED is “building better
communities.” They have defined their own approach and actualize it by taking
advantage of the lack of structure and policy framework around Jordan’s
Principle. It’s a double-edged sword. While the flexibility suits them, it also
means that criteria and funding access can change, and reporting requirements
are inconsistent limiting information on how children are doing.

Context

Through group requests to Jordan’s Principle with three-year transfer payment
agreements and other sources, e.g., Yukon Government, Chiefs Committee, YFNED
has built a comprehensive approach to education-related supports for youth.

“If Jordan’s Principle wasn’t doing what it’s already doing, it would be catastrophic.”

Working directly with individuals, families, and schools, YFNED’s approach is focused
on rebuilding people to make them contributing and capable members of their
communities. Preventive services, intercepting trauma, and supporting young people
are central to their approach. With their own psychologist and occupational therapist on
staff, First Nations children connected to advocates can receive testing and supports in
30 days or less. YFNED is offering wrap-around services to help ensure children and
youth get the supports they need when they need them.

YFNED’s approach

YFNED has 16 advocates across primary and secondary schools in Whitehorse who
serve as “the eyes and ears” of their programming. With a web-based intake form,
YFNED relies on its advocates and direct requests from families to define and capture
self-declared needs. Advocates work with children/youth and families to build service
plans, in concert with school personnel to identify and support needs. Trained in suicide
prevention, working with vulnerable youth, first aid, etc. the work of the advocates is
premised on relationships with children/youth and their families.

In its work, YFNED takes a First Nation approach, as in it takes care of all First Nations
children. The approach benefits from scale, since multiple First Nations children and
youth from various communities can be in a single school.



YFNED’s work has impacts both in the classroom and beyond. YFNED has adjusted
curricula in schools to have English, social studies, careers, and art taught through an
Indigenous worldview. Elders and Knowledge Keepers are included in the curriculum
through activities such as drumming, hunting, dry meat making, etc. Training for youth
extends beyond the classroom through the advocates who support them in obtaining
driving permits, chain saw operation licenses, etc. These are skills that help to make
them self-sufficient, employable, and active contributors to their communities.

Supporting children and youth at school

Program delivery is dependent on funding renewal. At the time of writing, most of
YFNED’s funding (approximately $10M) comes from Jordan’s Principle. Costs for
program delivery are expected to rise by roughly 20%, with an administration fee (12%)
included to manage growing numbers of applications and the requisite program
designs.

The lack of policy framework associated to Jordan’s Principle means that YFNED can
utilize it to define its own vision and execute it. However, there are no consistent criteria
for accessing Jordan’s Principle, and there has never been an application form or
template to make a request for funding. This means that submission requirements can
be altered or deemed insufficient without much notice. The lack of policy framework
means that there are no parameters on reporting. The result is differing approaches
between service coordinators, e.g., organization like YFNED v. First Nation, due to
capacity. This inconsistency limits availability of information on what children/youth are
accessing and how they are being impacted.

The current approach to Jordan’s Principle is a double-edged sword. The flexibility is
welcome for executing on YFNED'’s vision and definition of success. However,
guidance on the parameters of Jordan’s Principle and what can be expected in the
future would be helpful to support the sustainability of the education-focused supports
they have developed.
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Summary of Feedback from Frontline Jordan’s Principle Workers
(NAN “As We Gather” Conference, September 2024)

This summary text has been reviewed and approved by the interlocutor. IFSD wishes to
recognize their contribution in sharing their professional experience with Jordan’s Principle.

During the “As We Gather” conference hosted by Nishnawbe Aski Nation (NAN), frontline
workers provided critical feedback on their experiences with Jordan’s Principle, highlighting
operational challenges and suggesting reforms that could enhance delivery.

Participants shared that their day-to-day responsibilities often extended beyond their official
titles, as they acted as frontline coordinators, advocates, and support systems for families
navigating Jordan’s Principle.

Operational Challenges

Participants raised several significant operational challenges, many of which aligned with
feedback gathered from the national working group:

Unclear Processes & Onerous Reporting Requirements: Frontline workers pointed out that
ISC processes were opaque, particularly when accessing service coordination funding.
Reporting requirements were described as inconsistent, burdensome, and often irrelevant to the
real needs of the community (e.g., requiring forms to be typed rather than handwritten, but
requiring a non-electronic signature)

Inconsistent Funding Affecting Staffing: A recurring issue was the inconsistent year-to-year
funding, which disrupted the ability to maintain functional, community-based teams. The lack of
stable funding meant that fully operational teams would be disbanded due to non-renewal of
funding, affecting continuity of service delivery.

Eligibility Confusion & Arbitrary Decisions: Workers reported confusion and inconsistencies
in eligibility criteria, as communicated by ISC. Identical applications would receive different
outcomes, leading to frustration. ISC decisions were described as arbitrary, dismissive, and ill-
informed. One participant said “it feels like ISC isn’t reading our applications.” Participants also
mentioned instances of “subtle racism,” with bureaucrats dismissing requests based on vague
justifications (e.g., “the child has had enough services”).

Bureaucratic Delays & Backlogs: Frontline workers expressed frustration over long wait times
and backlogs, raising questions about why ISC wasn’t hiring more adjudicators, especially given
the growing demand. This highlighted the need for capacity building in data management and
processing.

On-Reserve vs. Off-Reserve Funding Inequities: Many participants felt that funding systems
were discriminatory based on location, with on-reserve and off-reserve children facing different
levels of access and support. This highlights the issue of location-based inequity, and the need
for disaggregated data by territory to better understand regional disparities.
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Suggestions for Improvement

Frontline workers proposed several ideas and considerations for reform.

Simplifying Processes & Forms: A strong desire for simplifying the application process was
expressed, with suggestions to eliminate complex forms that often used inaccessible language.
Workers suggested a single-window approach with to streamline requests. This could also
include standardized software, and more consistent administrative systems and data
infrastructure.

Ending Reimbursement: Participants were particularly vocal about the challenges of
reimbursement, saying that it unfairly burdened families who often had to float costs before
receiving approval. They suggested moving towards a system where deposits or upfront
payments are made. This highlights a gap in service consistency, where some requests are
approved right away, and others take months or years.

Community-Based Staffing & Decision-Making: Many expressed that the decision-making
process should be localized, with staffing for Jordan’s Principle coming from the communities
themselves. This would ensure that those making decisions are familiar with local realities, and
support First Nations-led data collection and community control over information.

Consistency in Adjudication & Service Delivery: Participants advocated for greater
consistency in adjudication and improved communication, suggesting that ISC assign specific
staff to communities to develop expertise in local contexts. This could also be addressed by
adopting uniform guidelines and clear accountability structures.

Data Collection & Reporting

Participants raised concerns around lack of consistent data collection practices and the
burdensome nature of reporting. They highlighted that data gathered from frontline workers and
Jordan’s Principle coordinators could better reflect real needs and improve service planning.
However, current systems were not user-friendly, with excessive bureaucracy hindering the
process.

There were suggestions for simplified community-based data gathering, where frontline workers
could provide concise reports based on their local knowledge without the need for onerous
forms.
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Sustainability and the Spirit of Jordan’s Principle

This summary text has been reviewed and approved by the interlocutor. IFSD wishes to
recognize their contribution in sharing their professional experience with Jordan’s
Principle.

Service Coordinator X serves 7 First Nations officially, but nearly 30 in practice, plus two
First Nations child and family services agencies. In their work with Jordan’s Principle,
Service Coordinator X is concerned that Jordan’s Principle is creating a reliance on
temporary solutions without building capacity and resilience in families. Service
Coordinator X considers a return to the spirit and intent of Jordan’s Principle to be the
meaningful support of children and families by focusing on needs, building resilience in
families, and providing tools for sustainable well-being.

Operationalizing Jordan’s Principle

Working in a team of three (including themselves), Service Coordinator X has built an
approach to managing applications and floating, i.e., funding, some requests through
Jordan’s Principle. Every application is reviewed by Service Coordinator X to connect
families with relevant supports and services. Through this approach, Service
Coordinator X seeks to “extend beyond the ‘cash’ for basic needs, to build capacity with
the family.”

For instance, there are several requests for groceries. Instead of only approving the
request, Service Coordinator X asks what will happen next. Receiving grocery money
may help in the short-term, but how will the applicant get groceries in three or six
months? If the applicant’s circumstances are otherwise unchanged, will they be
applying again? Will they rely on Jordan’s Principle indefinitely? While recognizing the
often serious nature of requests for basic necessities, Service Coordinator X works with
applicants to lessen reliance on Jordan’s Principle funding. Instead of routinely
approving grocery requests, Service Coordinator X seeks out options that build
community capacity. This could include:

e Pairing applications with already available programs and services;

e Making a group request to fund a local food bank and build long-term food
security in a community; or,

e Working with applicants to get coaching on budgeting and managing personal
finances to ensure they can live within their means.

The active support and work alongside families and the use of group requests for
commonly occurring requests are meant to build resilience and capacity so that
Jordan’s Principle offers a step forward rather than being a form of dependence.

There are few parameters for the delivery of Jordan’s Principle. Service Coordinators
are left to apply their judgement in supporting applications. This has resulted in Service
Coordinator X developing their own scales and frameworks for applicants. The need for
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parameters in Jordan’s Principle has made effective communication with applicants a
critical part of Service Coordinator X’s work. Some applicants may come in with a
preconceived idea about funding (i.e., my neighbour got a laptop through Jordan’s
Principle, so | should too). Service Coordinator X handles this by framing applications
through a lens of wants versus needs. For example, an applicant may want a king-size
bed for their child, but only need a twin bed, given the child’s height and age. Service
Coordinator X is careful so as not to be seen as gatekeeping, but rather works in
partnership with applicants to understand their unique needs. This approach builds trust
through respect of the applicants and their abilities, and is also supported by the tribal
council employing Service Coordinator X.

With one service coordinator, one family support worker (a position funded through
Jordan’s Principle), and one administrator (to manage payments and track applications),
the team often burns out. They are regularly serving well above the 7 First Nations in
their mandate, serving nearly 30 First Nations at certain times.

Flourishing Jordan’s Principle

Service Coordinators can be helpful as trained professionals (e.g., social workers,
nurses) in building capacity and connecting families to available services. Areturn to
these original functions, rather than the churn of reviewing applications would support
the sprit and intent of Jordan’s Principle by supporting families in creating meaningful
and sustainable change.

The limited guidance on the implementation of Jordan’s Principle has led to significant
variability between regions. Guidance and guidelines would be helpful for assessing
reasonableness in different places, e.g., urban versus remote, and for the types of
requests, e.g., helping to decipher needs versus wants. Approving everything that
applicants want, can and does lead to abuses. For example, applicants may receive
money for groceries, and spend it on a vacation. Or they may be approved for
household furnishings, and immediately sell them. While they may be the exception, it is
crucial to limit these abuses for the long-term success of Jordan’s Principle.

Unifying the Jordan’s Principle application process across all regions could lessen the
impetus for complaints or misinterpretations about what Jordan’s Principle is for and
how it should operate. Process parity could also lead to greater clarity for applicants and
practitioners. In turn, clarity and parity allow for easier evaluation, ensuring that Jordan’s
Principle is operating as intended.
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First Nation X

This summary text has been reviewed and approved by the interlocutor. IFSD wishes to
recognize their contribution in sharing their professional experience with Jordan’s
Principle.

First Nation X is a self-governing First Nation operating a Jordan’s Principle pilot
program. The program has one Jordan’s Principle Navigator, and is looking to hire a
second. The program is currently in development and is scheduled to be fully
operational by the end of 2024.

Key takeaways

1. Customized Case Management: First Nation X develops customized wrap-
around plans, building capacity within families and caregivers to address long-
term needs and improve outcomes. The program addresses diverse needs,
including emergency accommodation, addiction treatment, bedroom furniture,
educational support, and respite care.

2. Gap Filling: Jordan’s Principle is filling service gaps to help meet the basic
needs of vulnerable individuals.

3. Success: Leveraging Existing Systems: First Nation X has modeled its
Jordan’s Principle program on existing systems within its First Nation. This allows
it to leverage work that has already been completed, i.e., for budgeting, HR, etc.

4. Success: Group Proposals: The program has secured significant funding
through group proposals, allowing First Nation X to staff its pilot program
adequately.

5. Challenge: ISC processes: Delayed and inconsistent decisions from ISC cause
problems. First Nation X may have to pay for services while awaiting a decision.

Operationalizing Jordan’s Principle: A Pilot Program

First Nation X is running a Jordan’s Principle pilot program to address what citizens and
staff described as barriers to accessing equitable services. This pilot is overseen by
First Nation X’s Justice department and aims to streamline services, reduce wait times,
and enhance case management for families accessing Jordan’s Principle.

The program is still in its development phase, focusing on establishing protocols,
training navigators, and standardizing practices. Once fully implemented, it aims to offer
comprehensive support across all of First Nation X’s service delivery departments.

As of the time of writing, First Nation X has been approved to be a Jordan’s Principle
Service Coordinator, with funding for 2 navigators, 1 intake/administration worker and
half of the wages for a manager. First Nation X is working to secure the remaining
wage funding for the manager through Post Majority Support Services (PMSS).




First Nation X also completed a service agreement with ISC to fund necessities of life
like grocery support, emergency rent and housing, clothing, winter clothing,
utilities/heating and prenatal supports.

The needs being addressed through Jordan’s Principle are diverse (e.g., emergency
accommodation, addiction treatment, educational support, bedroom furniture, sports
fees, etc.). First Nation X's approach to Jordan’s Principle reflects a commitment to
providing holistic support, by first addressing immediate needs, and then building
capacity within their community to foster long-term well-being.

First Nation X decided to establish their own Jordan’s Principle Navigator due to several
issues with the existing service delivery model:

1.

Fragmentation of Service Delivery: Citizens were experiencing fragmented
supports and services, making it challenging to navigate multiple systems for
support and relief. This fragmentation was not in the best interest of the families
and added to the burden of developing sound, customized wrap-around supports
and services.

Barriers to Access: Citizens reported feeling barriers were being put in place to
access equitable service delivery. Specifically, there were instances where
citizens experienced a “no” before their application was even submitted. Largely,
this was caused by requests being outside the scope of Jordan'’s Principle i.e.,
not for the well-being and benefit of the child.

Longer Wait Times: At the time of implementation, First Nation X had only
identified one service coordination organization that their citizens could access
(Regional Organization Y). Regional Organization Y served a larger community
than just First Nation X, resulting in longer wait times for citizens to access
Jordan'’s Principle funding.

Lack of Appeal Process: Citizens had no clear avenue to appeal applications
and did not understand how to re-apply or modify their applications. This led to
frustration, as citizens felt their needs were not being adequately met.

First Nation X is seeking funding for a variety of supports and services through Jordan’s
Principle to enhance their programming and services. Some of these include:

1.

Staffing and Program Costs: First Nation X is seeking funding for various
positions, such as Jordan’s Principle Navigators, and for programming costs
related to their Justice teams, Youth Outreach, and Youth Recreation teams.
They are also developing a Necessities of Life program and other group
proposals for specific needs like winter clothing.

Capital: First Nation X is submitting applications to recover costs on several
capital purchases that enhance their on-the-land programming, e.g., trucks,
trailers, river boats, and snowmobiles. They are also working on constructing
additional office space and developing outdoor gathering and recreation hubs.




3. Support for Individual Requests: This includes emergency and medical travel,
bedroom furniture for children, food and fuel subsidies, emergency
accommodation, addictions treatment, respite support, private caregiver
expenses, sports fees and equipment, educational supports, and emergency
utility payments.

To manage cash flow for urgent requests, First Nation X uses its prevention dollars. This
involves assuming the financial risk of covering these costs upfront, with the expectation
that they will be reimbursed by Jordan’s Principle later. They have developed tracking
and reimbursement mechanisms to manage this process.

ISC approval decisions are ofren significantly delayed and can be inconsistent. Some
applications may be approved quicly, while others take months. When asked about
challenges, a Jordan’s Principle Navigator from First Nation X offered the following:*

What | find the most challenging is how long it takes to get a decision back from
[ISC]. Since | have started (February 2024); | have not received a decision back
from [ISC] from the 23 applications | have submitted. | have only received
approvals from the previous Navigator’s submissions; some of those applications
were submitted as far back as August 2023. When | do a follow-up email to [ISC]
regarding the applications | have sent they respond within 1-2 business days
providing an ISC# but the application will be pending approval.

In addition, I think [ISC] assumes that [First Nation X] will just cash flow the
supports for our clients. When | have submitted my own application personally; |
received an approval 2 days after | submitted my application.

| just got off the phone with CLIENT 1 (she wanted a follow-up done on her
application) however, she told me her sister submitted an application on her own
and she received an approval quite quickly as well.

First Nation X highlighted challenges with delayed decision-making in Jordan's Principle
applications, alongside instances of quicker approvals for individual submissions. The
variability in processing time causes uncertainty for both applicants and staff. It reflects
ongoing inefficiencies and disorganization with ISC’s processes.

Additionally, ISC assumes First Nation X will be financially responsible for client
supports while awaiting a decision. A unified approach (parity of process across all
regions) to Jordan’s Principle applications could help alleviate concerns over financial
responsibility, and give greater clarity to applicants about what will and will not be
covered.

First Nation X is developing their approach to operations and planning. This includes:

1 Quotes have been edited for clarity, but have not been substantively altered.



1. Integration with Other Services: First Nation X is aligning the development of
their Jordan’s Principle program with their Post-Majority Services Program, which
replicates the same financial tracking, bill backs, and cash flowing processes.

2. Leveraging Cost Information: First Nation X uses detailed cost information
from their current operations to inform and support their funding proposals. This
helps them to project and anticipate costs for future service delivery and program
development.

3. Data Management: First Nation X has purchased a database/case management
system to use as a tool for managing cases and tracking requests.

Responding to citizens’ concerns about fragmented service delivery, First Nation X is
integrating their approach to Jordan’s Principle. While their development of an approach
is ongoing, they are integrating services and activities, and using their own cost analysis
to inform proposals. They utilize Jordan’s Principle funding to support positions
responsible for coordinating both Jordan’s Principle and general program and service
delivery. As their work continues, First Nation X is encountering challenges and
disruptions due to the inconsistent management of Jordan’s Principle by ISC.
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Jordan’s Principle Service Coordination
Council of Yukon First Nations (CYFN)

This summary text has been reviewed and approved by the interlocutor. IFSD wishes to
recognize their contribution in sharing their professional experience with Jordan’s
Principle.

The Council of Yukon First Nations (CYFN) built their own approach for the
operationalization of Jordan’s Principle. With an intake process, expenditure
tracking, and case management system, CYFN is documenting how Jordan’s
Principle is being used to address the root causes of need.

CYFN is an urban-based service provider in child and family services, and the first
Jordan’s Principle service coordinator in the territory. An increase in requests led the
CYFN Family Preservation Services team to build their own programs utilizing Jordan’s
Principle. The programs allows CYFN to triage requests, track outputs and provide
culturally appropriate wrap around services.

Any family seeking support from Family Preservation Services goes through a general
intake process. During intake, the family is asked to provide basic information about
their needs, context related to their child and family, income sources, as well as their
family goals.

Family/child requesting
service
In principle, files can be linked via IT

v systems / case management

systems.
Council of Yukon First Nations For financial data, CYFN goes to
their finance department rather than

relying on their case management
system.

Intake:

Family Preservation team manages all intakes and triages to determine relevant supports and
services

aniviand Cultural Jordan’s
Child Services Birth Workers Justice " A
(FCS) Connections Principle

Recor n
Records list of
expenditures

Once the intake process is complete, a referral to one or more of the units and
respective teams: Client Services; Prenatal and Infant Supports; Programming; Jordan’s
Principle.




Due to the significant volume of incoming requests, CYFN developed internal eligibility
criteria and established parameters by which a family may access Family Preservation
Services resources and supports. More specifically, five assessment criteria were
defined:

1) Children with complex needs

2) Children living in poverty
3) Children/families who have emergencies
4) Family connections/reunification
5) Cultural connections

If a family does not meet the established criteria, CYFN directs them to complete and
submit their application to ISC directly.

In fiscal year 2023-2024, CYFN was provided a contribution agreement for a “float” to
cashflow approved Jordan’s Principle supports and services. This allowed CYFN to
received funds up from and to request ISC directly for additional resources. This was
reduced barriers for supports and services for children.

With its intake and tracking process, including expenditures associated to Jordan’s
Principle, CYFN is building its own data set to capture requests. From its internal
analysis, approximately 70% of all intakes are for Necessities of Life (NOL) requests
associated to poverty specifically food, clothing and housing. CYFN leverages this
information to build supporting wrap around programs and services.

To equip families with skills and tools, CYFN established a requirement to attend
workshops to remain eligible for the NOL supports. For instance, families are asked to
complete courses, whether delivered through CYFN or their First Nations, on topics
such as budgeting, parenting, cultural programming, etc. If a family chooses not to
attend, they are directed to apply directly to Jordan’s Principle, rather than receiving the
supports through Family Preservation Services.

CYFN established the structured approach to protect and promote the integrity of
Jordan’s Principle. There are different service coordination approaches that may apply
rules differently across the country, which do not always reflect the spirit and intent of
Jordan’s Principle. As with any service provision, not all families are pleased with
CYFN'’s approach. However, CYFN advocates that its current approach supports
families who are most in need, while offering them ongoing opportunities to build and
strengthen family skills. The goal is to provide families the skills to strength protective
factors and prevent involvement with the child welfare system. To attain this set goal,
root causes of need must be addressed.

The outwardly seamless approach (i.e., where a family can ask for support without
specifying the type of support they are seeking) requires internal coordination and a
well-functioning administration. CYFN'’s approach helps clients navigate services with
independence. Administering Jordan’s Principle entails a significant administrative



burden. In fact, documenting requests, expenditures, issuing cheques and purchase
orders etc. are time intensive, and this strains capacity within Family Preservation
Services. There is also a need to monitor potential misuse of funds, as may be the case
if, for example, families sell the purchased products. While this remains an exception,
this type of misuse can be damaging to Jordan’s Principle overall, especially as CYFN
expects that an evaluation will be carried out in the future and long term reforms.

A forward strategy for Jordan’s Principle

To make Jordan’s Principle more effective for children and families, CYFN focuses on
defining and quantifying needs. Knowing the community is crucial to determining
appropriate eligibility and effectively assessing requests. A block of funds allocated
based on the identified needs within the served community could be allocated to a
service coordinator like CYFN. CYFN would then be accountable for the use of the
funds, while documenting requests and outcomes.

Pilots on operationalizing Jordan’s Principle in different settings could be instructive,
namely in urban versus on-reserve settings, with regional versus First Nation-led
administration. These exercises could help define costs, areas of need, approaches,
and successful strategies to support families seeking supports through Jordan’s
Principle.
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North Shore Mi'kmag Tribal Council (NSMTC) — Jordan’s Principle Case Study

This summary text has been reviewed and approved by the interlocutor. IFSD wishes
to recognize their contribution in sharing their professional experience with Jordan’s
Principle.

NSMTC serves seven First Nations communities throughout New Brunswick. Its
communities are geographically distant from one another and are often rural. NSMTC
serves three regions. Currently, it operates with service coordination coming from a
central location (NSMTC main office in Natoaganeg).

Key takeaways

1. Jordan’s Principle (i.e., ISC) processes should be standardized and made clear.
ISC processes are complex, inconsistent, and frustrating. NSMTC consistently
works through long processing times, inconsistent communication regarding
policy directive changes, and increasing denials of claims.

2. Originally operating as a last resort, NSMTC is seeing more applicants seek out
Jordan’s Principle first. The realization of the Spirit Bear Plan would help reverse
this trend.

3. Local coordinators play a pivotal role in operationalizing Jordan’s Principle. The
diverse backgrounds and expertise of coordinators directly impact delivery of
services and supports. This highlights the importance of strategic hiring decisions
at a local level, as well as the need for clear communication at a national level (to
ensure all applicants receive the same treatment).

4. Funding and capacity for data collection and management are lacking on the
ground. This severely limits the ability to evaluate outcomes and performance or
make long-term plans.

5. Communication with all stakeholders, including developing diverse organizational
partnerships, has allowed NSMTC to find success for children in difficult
circumstances. This includes pairing applications with existing services where
possible.

NSMTC’s approach to Jordan’s Principle

NSMTC's involvement with Jordan's Principle began in 2017 as a gap funder, providing
critical services for children in its communities where no other resources were available.
Over time, the organization's role has evolved and grown, primarily in response to
increasing demand for services and support within its communities.

Operational challenges with Jordan’s Principal have forced NSMTC to rethink its
approach. The integration of service delivery with collaborators both on and off-reserve
is not only a way of accessing services, but one resulting from newfound
inconsistencies in ISC’s Jordan’s Principle application processes.



NSMTC’s Jordan’s Principle staff has two teams: a service coordination team and a
clinical team. The service coordination team handles all aspects of Jordan’s Principle
applications from intake to funding. This includes pairing an applicant with an existing
service, or funding a previously non-existent service for the applicant. The clinical team
delivers services to applicants (e.g., occupational therapy, speech language therapy,
etc.).

The service coordination team
The service coordination team is funded through a three-year submission from the

Treasury Board, with funding flowing through the tribal council. As per NSMTC'’s
coordination agreement with ISC, it receives funding periodically throughout the year.

NSMTC adds 10% to most Jordan’s Principle applications to cover administrative costs.

The service coordination team is managed through a combination of administrative
oversight from the tribal council, and day-to-day decision-making by the service
coordination team’s leadership, in consultation with member Nation’s community-based
staff and their priorities. NSMTC has a board made up of Chiefs from their seven
communities.

The service coordination team has grown over time, reflecting the growing function and
size of the team.

The clinical team

The clinical team comprises a group of professionals responsible for providing
specialized healthcare services and support to individuals within NSMTC'’s
communities. This team includes professionals such as speech-language therapists,
occupational therapists, early intervention workers, and psychologists.



Clinical team by the Numbers
The clinical team includes:

- 2 Speech Pathologists

- 3 Occupational Therapists

- 1 Interdisciplinary Therapy Assistant;
- 1 Administrative Assistant.

The clinical team is funded through Jordan’s Principle using a combination of annual
individual and group applications. NSMTC builds in 10% to all applications to cover
administrative costs.

The clinical team mirrors the historical lack of services within NSMTC’s communities
(and rural New Brunswick in general). NSMTC staff note that services are inadequate in
New Brunswick, and this problem is often compounded in NSMTC’s communities. Prior
to the formation of the clinical team, individuals often faced barriers in accessing
essential healthcare services, including long wait times and limited availability of
specialists. The clinical team exists because of these gaps, and is starting to fill them.
However, many gaps remain.

NSMTC'’s approach to Jordan’s Principle is heavily influenced by the professional
background of staff (e.g., health), which brings a strong clinical perspective to the
organization. NSMTC has found ways of ensuring their communities access the clinical
supports and services they require. For instance, certain clinicians with regularly
needed services are retained on a full-time basis. NSMTC also hires contractors that bill
hourly rates for their time.

NSMTC'’s work to integrate service delivery has identified needs and gaps in the current
system. Rather than being able to access consistent and stable program tools to
address needs, NSMTC is left to pursue Jordan’s Principle. Jordan’s Principle has
supported NSMTC in doing a lot of good for children, but there are no guarantees with
Jordan’s Principle. Recent changes in ISC’s management of Jordan’s Principle have
been sobering for NSMTC. Requests that were regularly approved are being escalated
to Headquarters (such as capital and education requests) or are being dealt with
differently from the past. While the Tribal Council previously stepped in to cover
shortfalls, this is happening less frequently because of uncertainty generated by ISC.

Until ISC began changing its practices, NSMTC would cover interim costs while waiting
for an approval. Now, given the shifting landscape, NSMTC is less likely to do so,
because ISC approvals are less certain.

This reality is encouraging NSMTC to reflect on the sustainability of Jordan’s Principle
for its children and families. Discussions are ongoing about how to build and strengthen
an integrated network of health and social services that operate both in communities
(on-reserve) and outside of communities (off-reserve). The model, one that does not



rely exclusively on ISC, will be challenging to operate but may be the only way forward
to ensure the needs of children are met.

Even with these new changes in ISC’s approval practices, the provincial government
and other service areas, e.g., First Nations child and family services, are coming to
Jordan’s Principle first to address needs. Rather than reallocating their own
expenditures or seeking additional resources, these other actors and services are
turning immediately to Jordan’s Principle. This practice is inconsistent with the original
spirit and intent of Jordan’s Principle, to be a final recourse to ensure children get what
they need when they need because other programs and services are unavailable.
Jordan’s Principle was not meant to be the only source of support.

Clinical supports are undoubtedly an asset to the communities and people NSMTC
serves. They also provide another consideration for the reform of Jordan’s Principle.
Coordinators, at a local level, have a large amount of influence over how Jordan’s
Principle is implemented and delivered to communities. Jordan’s Principle requests can
be reflective of gaps in communities in different ways. Applications are influenced not
only by the needs of the applicant but by the people and processes they interact with.
This means that a community’s experience with Jordan’s Principle will be directly
informed by the people they hire to manage the program. Hiring a coordinator with a
background in social work may result in different community outcomes than hiring
someone with a background in health.

Gaps

NSMTC identified several gaps in services and supports, with notable deficiencies in
Non-Insured Health Benefits (NIHB), provincial education funding, and social welfare
services. Existing programs often fail to cover essential healthcare needs, leaving
individuals without necessary medical, dental, vision care, or disability services.
Additionally, on-reserve schools receive substantially less funding compared to
provincial public schools, exacerbating educational inequalities. Social welfare services
may exclude on-reserve populations from provincial assistance programs, and disability
supports can be limited in availability and accessibility. New Brunswick’s social services
face several challenges which have been independently assessed and documented
(see box below, How It All Broke). Specific gaps highlighted by NSMTC include:

- NIHB;

- Education (both on-reserve and off-reserve);
- Disability supports;

- Early childhood development;

- In-home care;

- Special education; and,

- Daycare.



How It All Broke: Fixing How Government Manages Social Policy in New
Brunswick,
by the Office of the New Brunswick Child, Youth and Seniors’ Advocate*

How It All Broke identifies systemic issues that strain New Brunswick’s social services
system. The report identifies five key issues that impede improved social outcomes:

(1) Human resource planning that is “detached from service standards and future
needs;”

(2) Budgeting processes that are based on status quo funding amount without
consideration of social outputs, outcomes, or objectives;

(3) Limited measurement and tracking of social outcomes, and a lack of relevant
departmental outcome targets;

(4) A failure to incentivize and hold public servants accountable for achieving
results; and

(5) Minimal preventative investment resulting in the need to continually respond to
avoidable crises.?

The report concludes with ten recommendations to the Executive Council Office
(ECO) and Department of Finance and Treasury Board (FTB). These
recommendations include establishing a social policy branch within ECO; providing
the social policy branch with a mandate that includes demand, social impact and
scenario modelling, defining and monitoring outcome targets, providing support to line
departments, etc.; and developing and harmonizing both fiscal and social outcome
targets.?

How It All Broke highlights the importance of aligning social programming and funding
with future need, outcomes, and proactive intervention.

These gaps force NSMTC and Jordan's Principle to step in and provide or fund services
that should be readily available through existing systems. The lack of comprehensive,
consistent support across these areas creates further demand on Jordan’s Principle.
This moves Jordan’s Principle further away from its intended spirit (i.e., children get
services when they need them).

For NSMTC, Jordan’s Principle should not be used to subsidize existing, underfunded,
programs. Gaps in programs (e.g., NIHB) should be addressed. NSMTC’s work is
identifying systemic gaps, but it is concerned that these gaps will not be addressed.

I How It All Broke was recommended to IFSD by NSMTC staff as painting an accurate contextual picture
of the challenges of working in social services in New Brunswick. IFSD has highlighted key messages
from the report here.

2 New Brunswick Child, Youth and Seniors’ Advocate, How It All Broke: Fixing How Government
Manages Social Policy in New Brunswick (Fredericton: March 2024), 6,
https://staticl.squarespace.com/static/5c64288d840b162eb5d3ee2a/t/65ee3ad14039a95ab3a305¢3/171
0111442286/HOW+IT+ALL+BROKE.pdf.

3 New Brunswick Child, Youth and Seniors’ Advocate, How It All Broke, 42-44.
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NSMTC wants children to get the services they need. Jordan’s Principle should address
gaps in exceptional circumstances, rather than in regularly needed programs and
services. The Spirit Bear Plan, from NSMTC'’s perspective is an approach to closing
gaps. Ensuring existing program and service gaps are addressed and tracking what
happens to children after their request to Jordan’s Principle will be a step toward
substantive equality for First Nations children.

Challenge: ISC

NSMTC has a positive relationship with front-line ISC staff, with whom they regularly
interface. NSMTC emphasizes that the challenges presented here are symptoms of
systemic challenges, and are not meant to be indictments of front-line ISC staff with
whom they work.

One major issue is long wait times for application processing, which can delay critical

services to children. NSMTC is experiencing stricter application-processing practices,

often without clear communication or consistency. This leaves NSMTC in an uncertain
and unconfident position. Services that were previously routinely approved are facing

delays (e.g., educational assistants).

Second, the lack of a standardized approach and national guidelines further
complicates the process, forcing NSMTC to navigate multiple, often conflicting,
systems. These challenges create unpredictability and frustration for both applicants
and NSMTC, hindering NSMTC's ability to deliver timely and reliable support to its
communities. This is a double-edged sword: People like the clarity and facility of
working with clear policy and standards, but if they were in place, such policies would
be restrictive.

ISC is signaling a change in how they are managing Jordan’s Principle but without
clearly defining the nature or intent of the changes. NSMTC finds out what will be
approved through trial and error. NSMTC perceives that ISC is tightening the purse
strings, and navigating this newfound uncertainty is a challenge. Requests that were
previously handled at a regional level (e.g., capital) are now going through
headquarters, with requests that had been approved in the past being denied.

Challenge: Data

Data gathering and management is an ongoing challenge due to limited funding and
capacity. As of the time of writing, NSMTC gathers basic information (e.g.,
demographics, number of children accessing services, cost per service etc.). However,
there is a need for more comprehensive data, including approval and denial rates and
the prevalence of specific conditions like autism. This information is essential to identify
service gaps and understand community needs. Despite building an internal database
(using funds from administrative fees) and collaborating with the local FNCFS provider
to leverage their database, NSMTC still lacks a comprehensive case management



system. Lack of data, and the required supporting infrastructure, means effective
evaluation and long-term planning cannot take place.

NSMTC is keen to demonstrate the value and impact of interventions through Jordan’s
Principle. They are aware that gathering and analyzing the required information is cost
and time intensive. With limited staff capacity that’s already stretched with the volume
and complexity of requests, NSMTC is pursuing additional funding for data gathering
and analysis.

NSMTC is considering their needs for a case management system. Using the case
management system, they would like to track indicators (in addition to current
demographic and input data). These additional variables include time to approval, the
number of approved/denied requests, the special needs of children seeking support,
and other needs related to requests. Gathering such information is a first step in
defining needs, monitoring changes in requests, and reporting back to the tribal council
on how the different needs of children are being addressed.

Conclusion

NSMTC has a committed staff that work hard to hold government entities and program
providers accountable for their funding and service obligations. Their advocacy helps to
ensure equitable and timely access to services for children (even though the results are
not always perfect). By working directly with individuals and families, they help to
empower them to navigate complex health and social systems. These actions and their
demonstrated responsiveness and adaptability to evolving needs has built trust with
community members. As their work continues, NSMTC wants to use data to clarify and
quantify issues of discrimination with their province and leverage their findings to
improve their collaborative approach to service delivery by building out their
partnerships.
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e state of cost analysis for policy areas associated with
the Spirit Bear Plan

Acronyms and abbreviations

Caring Society — First Nations Child and Family Caring Society
CIRNAC - Crown-Indigenous Relations and Northern Affairs Canada
ESDC - Employment and Social Development Canada

FNCFS — First Nations Child and Family Services

IFSD — Institute of Fiscal Studies and Democracy

ISC - Indigenous Services Canada

SBP — Spirit Bear Plan

Introduction

The SBP is a call to action for the Government of Canada, Parliament, and the public service to
close gaps in federally-funded services for children and families on reserve and in the
Territories.! Complying with the SBP could alleviate pressures on Jordan’s Principle in cases
where the program functions as a band aid to cover gaps in other services. However, relevant
service gaps are often not quantified or costed.

This analysis considers 11 action areas associated to well-being and assigns them to one or
more federal programs. The federal lens is applied because of Canada’s jurisdiction over First
Nations’ services on reserve.? In addition, the program lens is useful for tracking expenditures,
changes over time, and related outcomes.

However, these 11 action areas connect to or represent the manifestation of different matters.
For instance, intimate partner violence is a function of inter-generational trauma, under-funding
of ancillary services, etc. A single program will not address or eliminate it, but may mitigate its
impacts.

Table 1 presents 11 action areas that support the well-being of First Nations children and
defines associated programs and services relevant to quantifying and closing gaps. The
exercise, however, is illustrative. Addressing action areas associated with the SBP fully would
require a multi-stakeholder effort and investment of not only funding but people instrumental for
delivery.

! First Nations Child and Family Caring Society, “End Inequalities in Public Services for First Nations Children, Youth and Families,”
2 THE CONSTITUTION ACTS 1867, 1867, Victoria, ¢. 3 (U.K.), Part IV, section 91, https://laws-lois.justice.gc.ca/eng/const/page-
3.html#docCont and Department of Indigenous Services Act, S.C. 2019, c. 29, s. 336, section 6, https://laws-
lois.justice.gc.ca/eng/acts/I-7.88/page-1.html.
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Table 1 — Available cost analysis for gaps in policy areas associated with the Spirit Bear Plan

Legend Partially available | Available |
Policy areas Working definition Associated federal programs Has gap been Has the gap been
guantified costed (y/n/partial)
(y/n/partial)
Education Access to culturally competent - Elementary and Secondary e Y4
elementary and secondary education. Education (1ISC)

- Community Infrastructure (ISC)

Children’s Programs and services to support the - Health System Support (ISC)
Health physical and psychological holistic
wellbeing of First Nations children. - Primary Health Care (ISC)

- Public Health Promotion and
Disease Prevention (ISC)

- Supplementary Health Benefits
(1SC)

3 Funding gaps identified and costed, see MNP LLP, “First Nations Inclusive Education Costing Summary Report,” prepared for the Assembly of First Nations, (September 2023),
https://afn.bynder.com/m/51ae2152ca302f67/original/AFN-Inclusive-Education-Costing-Final-Report.pdf, p. 38 and MNP LLP, “First Nations K-12 Education Transformation Review
and Costing Analysis,” Assembly of First Nations, December 11, 2024, https://afn.bynder.com/m/94c28002b27d9f7/original/First-Nations-K-12-Education-Transformation-Review-and-
Costing-Analysis.pdf.

For gaps in education infrastructure, see First Nations Engineering Services Ltd, “First Nations Education Infrastructure Capital Needs Assessment,” Assembly of First Nations, June 6,
2020, https://www.afn.ca/wp-content/uploads/2020/08/AFN-First-Nations-Education-Infrastructure-Capital-Needs-Assessment-Final-Formatted-ENG.pdf.

4 Funding gaps identified and costed, see MNP LLP, “First Nations K-12 Education Transformation Review and Costing Analysis,” Assembly of First Nations, December 11, 2024,
https://afn.bynder.com/m/94c28002b27d9f7/original/First-Nations-K-12-Education-Transformation-Review-and-Costing-Analysis.pdf and LLP, “First Nations Inclusive Education
Costing Summary Report,” https://afn.bynder.com/m/51ae2152ca302f67/original/AFN-Inclusive-Education-Costing-Final-Report.pdf, p. 38.

For infrastructure cost estimates: First Nations Engineering Services Ltd, “First Nations Education Infrastructure Capital Needs Assessment.”

In addition, the Office of the Parliamentary Budget Officer costed the shortfall in 2016-17, see Office of the Parliamentary Budget Officer, “Federal Spending on Primary and Secondary
Education on First Nations Reserves,” December 6, 2016, https://publications.gc.ca/collections/collection_2016/dpb-pbo/YN5-113-2016-eng.pdf, p. 4.

A multi-disciplinary team led by AFN and ISC provide an estimate of the cost of education infrastructure between 2023-24 and 2029-2030, see Assembly of First Nations and
Indigenous Services Canada, “Closing the Infrastructure Gap by 2030 A Collaborative and Comprehensive Cost Estimate Identifying the Infrastructure Investment Needs of First
Nations in Canada,” Assembly of First Nations, March 2023, https://afn.bynder.com/m/367574a3a5cb5abe/original/1-AFN-Closing-the-Infrastructure-Gap-by-2030-National-Cost-
Estimate-English-report-1.pdf, p. 26.
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https://afn.bynder.com/m/367574a3a5cb5abe/original/1-AFN-Closing-the-Infrastructure-Gap-by-2030-National-Cost-Estimate-English-report-1.pdf
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- Home and Long-term Care (ISC)
- Community Infrastructure (ISC)
Emergency Building community resilience through - Emergency Management Partial, some gaps
Services access to emergency services, along Assistance (ISC) identified and
with funding for mitigation initiatives. partially quantified®
Water, Access to potable water flowing from - Community Infrastructure (ISC) Partial, gaps Partial, costing for
Housing, and residential taps. identified for water’ water® and housing®
Sanitation - Public Health Promotion and and housing®
Disease Prevention (ISC)

5 The Office of the Auditor General identified a backlog of 112 mitigation infrastructure projects that ISC approved but has not yet funded, see Office of the Auditory General of Canada,
“Report 8 — Emergency Management in First Nation Communities — Indigenous Services Canada,” (2022), https://www.oag-bvg.gc.cal/internet/English/att__e_44162.html. However,
there is no known estimate of the number of such projects required to meet a particular resilience benchmark.

The National Indigenous Fire Safety Council’s data presents estimates on incidents of fires in First Nations communities as well as the method of fire control for residential fires (i.e.,
did the fire burn out before the fire department arrived), see Joe Clare, “National Indigenous Fire Safety Data Collection Evaluation: Review of Existing Practice and Recommendations
for the Future,” University of the Fraser Valley, March 2023, https://www.ufv.ca/media/assets/community-health-and-social-innovation-hub/nifsc-publications/Indigenous-Fire-Data-
Collection-Evaluation--.pdf.

5 A multi-disciplinary team led by AFN and ISC provide an estimate of the cost of climate mitigation infrastructure between 2023-24 and 2029-2030, see Assembly of First Nations and
Indigenous Services Canada, “Closing the Infrastructure Gap by 2030 A Collaborative and Comprehensive Cost Estimate Identifying the Infrastructure Investment Needs of First
Nations in Canada,” 26.

" Indigenous Services Canada, “Ending long-term drinking water advisories,” Government of Canada, last updated March 11, 2025, https://www.sac-
isc.gc.ca/leng/1506514143353/1533317130660 and Evaluation Directorate, Evaluation and Policy Resdesign, Indigenous Services Canada, “Evaluation of the Water and Wastewater
On-Reserve Program,” Government of Canada, March 2021, https://www.sac-isc.gc.ca/eng/1626263417608/1626263462807.

8 Statistics Canada, “Housing conditions among First Nations people, Métis and Inuit in Canada from the 2021 Census,” Government of Canada, last updated September 20, 2022,
https://www12.statcan.gc.ca/census-recensement/2021/as-sa/98-200-X/2021007/98-200-X2021007-eng.cfm.

9 Office of the Parliamentary Budget Officer, “Clean Water for First Nations: Is the Government Spending Enough?,” (December 2021), https://distribution-a617274656661637473.pbo-
dpb.ca/8544c3674361cl171dbaded06eaff8c5261695d58b608chc5505f521aaab326fh, page 5; Indigenous Services Canada, “Appearance before the Standing Committee on Public
Accounts on OAG Report 3: Access to Safe Drinking Water in First Nations Communities, June 14, 2022,” last updated October 2022, https://www.sac-
isc.gc.ca/eng/1658511608564/1658511670434; and Assembly of First Nations and Indigenous Services Canada, “Closing the Infrastructure Gap by 2030 A Collaborative and
Comprehensive Cost Estimate Identifying the Infrastructure Investment Needs of First Nations in Canada,” p. 26.

10 |nstitute of Fiscal Studies and Democracy, “Cost Analysis of Current Housing Gaps and Future Housing Needs in First Nations,” last updated October 18, 2021, https://staticl.
squarespace.com/static/5f29b2710512b20bd57bed44/t/ 618930bedba2743dace94502/1636380867668/COO+SCA+2021+-+IFSD+National+Housing+ Need+Cost+Analysis.pdf and
Office of the Parliamentary Budget Officer, “Urban, Rural, and Northern Indigenous Housing,” February 11, 2021, https://distribution-a617274656661637473.pbo-dpb.ca/
5b2407108abe40544f4c66d4a7fe08c47aecce914911c2f7e3bbcad23a2070fc.
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Juvenile Preventive programming to keep youth - Indigenous Justice (Justice
Justice free from interacting with the juvenile Canada)

justice system. Support for youth in
contact with the juvenile justice system.

Early Support and programming for children - Indigenous Early Learning and
Childhood and families to foster development and Child Care Transformation Initiative
wellness in the early years of life. (ESDC)

- Public Health Promotion and
Disease Prevention (ISC)

11 The Future Skills Centre determined a methodology to compare funding for on-reserve children with funding in nearby non-First Nations communities. Future Skills Centre, “Building
Capacity in Indigenous Early Childhood Education,” accessed March 19, 2024, https://fsc-ccf.ca/projects/building-capacity-in-indigenous-early-childhood-education/.
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IFSD
IFPD

Child and Protection and prevention focused - Child and Family Services (ISC) Y12 WA
Family services to promote the well-being of
Services children, families, and communities.

Poverty Approaches to reducing and mitigating - Income Assistance (ISC) Y, household income
Reduction the effects of poverty and deprivation. gap for families with
- Indigenous Skills and Employment | children is defined**
Training Program (ISC)

- Nutrition North (CIRNAC)
Mental Psychological and emotional well-being. | - Public Health Promotion and
Wellness Disease Prevention (ISC)

- Supplementary Health Benefits
(ISC)

- Home and Long-term Care (ISC)

2 |FSD costed the gap in 2018, see Helaina Gaspard, “Enabling First Nations Children to Thrive,” Institute of Fiscal Studies and Democracy, Report to the Assembly of First Nations
pursuant to contract no. 19-00505-001, December 18, 2018, https://ifsd.ca/wp-content/uploads/2024/06/ifsd-enabling-children-to-thrive-february-2019.pdf.

IFSD determined a method to close the gap in 2020, see Helaina Gaspard, “Funding First Nations child and family services (FNCFS): A performance budget approach to well-being,”
Institute of Fiscal Studies and Democracy, 2020, https://ifsd.ca/wp-content/uploads/2024/06/ifsd-report-2020-07-funding-first-nations-child-and-family-services-fncfs.pdf. The Canadian
Human Rights Tribunal ordered a reform of FNCFS in alignment with this method, see Canadian Human Rights Tribunal, Ruling, 2022 CHRT 8, fil no. T1340/7008, March 24, 2022,
Part VII, section 172, https://fncaringsociety.com/sites/default/files/2022 chrt 8.pdf, p. 61.

IFSD costed this method in 2025, see Institute of Fiscal Studies and Democracy, “First Nations child and family services (FNCFS) - Phase 3,” PRE-PRODUCTION DRAFT, March 1,
2025, https://ifsd.ca/wp-content/uploads/2025/03/2025-02-28_Pre-Production-Draft-1.pdf, p. 30.

13 |Institute of Fiscal Studies and Democracy, “First Nations child and family services (FNCFS) - Phase 3,” p. 30.

14 Campaign 2000 End Child & Family Poverty, VivicResearch, United Way Greater Toronto, and Family Service Toronto, “Pandemic Lessons: Ending Child and Family Poverty is
Possible,” 2022 Report Card on Child and Family Poverty in Canada, (February 2023), https://campaign2000.ca/wp-content/uploads/2023/02/English-Pandemic-Lessons_Ending-
Child-and-Family-Poverty-is-Possible_2022-National-Report-Card-on-Child-and-Family-Poverty.pdf, page 34. For an estimate of the cost of doing nothing on First Nations poverty,
see, Charles Plante, “Independent Expert Analysis Laurie-Plante Estimate on the Cost of Poverty in First Nations,” in Institute of Fiscal Studies and Democracy, “First Nations
Indicators of Poverty and Well-being,” January 2023, p. 191.
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IFSD
IFPD

Intimate Mistreatment and abuse of partners, - Safey and Prevention Services
Partner children, or other family members. (ISC)

Violence

Operational A First Nation’s ability to design and - Indigenous Governance and
Capacity for deliver community services with Capacity Supports (ISC)
Service requisite systems, processes, tools,

Delivery skills, and resources. - Health Systems Support (ISC)

- First Nation Jurisdiction over Land
and Fiscal Management (CIRNAC)

- Indigenous Engagement and
Capacity Support (CIRNAC)

15 Analysis (and potential proxies) available through rural municipalities, taking into account that, unlike municipalities, First Nations do not typically collect taxes, see, for example,
Federation of Canadian Municipalities, “Rural Challenges, National Opportunity: Shaping the Future of Rural Canada,” (May 2018), https://fcm.ca/sites/default/files/documents/
resources/report/rural-challenges-national-opportunities.pdf; Laura Ryser, Greg Halseth, and Sean Markey, “Restructuring of Rural Governance in a Rapidly Growing Resource Town:
The Case of Kitimate, BC, Canada,” EchoGéo 43, (2018), (August 2022), https://journals.openedition.org/echogeo/15218; Greg Halseth and Laura Ryser, “Rapid Change in Small
Towns: When Social Capital Collides with Political/ Bureaucratic Inertia,” Community Development 47, no. 1 (January 2016),
https://journals.scholarsportal.info/details/15575330/v47i0001/106 _rcistwsccwpi.xml; Joshua Barrett and Kelly Vodden, “Partnerships in place: Facilitating rural local government
entrepreneurialism in Newfoundland and Labrador,” Canadian Geographies 67, no. 1 (Spring 2023), https://onlinelibrary.wiley.com/doi/full/10.1111/cag.12814, p.188-197; Laura Ryser,
Barrett, Joshua, Markey, Sean, Halseth, Greg, and Vodden, Kelly, “Municipal entrepreneurialism: Can it help to mobilize resource-dependent small communities away from path
dependency?,” Regional Science Policy & Practice 15, no. 7 (September 2023),

https://rsaiconnect.onlinelibrary.wiley.com/doi/full/10.1111/rsp3.12649?_gl=1*2e43on* gcl_au*NjM1NzkOODM1LJE3AMDAzMzc3MDc, p. 1477-1492; and Ryan Gibson and John Dale,
“Do more, with less: The realities of local government in rural Ontario,” Canadian Geographies 67, no. 1 (Spring 2023), https://onlinelibrary.wiley.com/doi/full/10.1111/cag.12816, page
176-187; Laura Ryser, Halseth, Greg, Markey, Sean, and Young, Andrew, “Tensions between municipal reform and outdated fiscal levers in rural British Columbia,” Canadian
Geographies 67, no. 1 (Spring 2023), https://onlinelibrary.wiley.com/doi/full/10.1111/cag.12797, p. 150-164.
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	Household incomes are lower for First Nations households, especially those on-reserve. In 2021, median household income for non-Indigenous households was $6,000 higher than that of First Nations households and $13,500 higher than that of on-reserve Fi...

	Child and family services
	First Nations children are approximately 18 times more likely to be in foster care than non-Indigenous children. This discrepancy is even more pronounced for children on-reserve, who are more than twice as likely to be in foster care than First Nation...

	Housing crowding and condition
	Education
	High school completion is lower in First Nations communities. First Nations over the age 15 on-reserve are approximately 34 percentage points less likely to have completed high school than non-Indigenous individuals in the same age group.

	Labour market outcomes
	Using the same out-of-date information as above, First Nations survey respondents were also more than twice as likely to have been covered by a Drinking or Boil Water Advisory in the past 12 months.
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	Question 1
	In our view, the key issue in respect of this question is whether the First Nation would be found to owe a duty of care to persons making Jordan’s Principle requests, and specifically whether there is sufficient proximity. Where the First Nation’s inv...
	It is less clear whether a duty of care would be owed where the First Nation’s role is limited to adjudication and/or the payment of approved requests, as individual interactions would be absent or reduced, making proximity less likely (particularly w...
	With respect to human rights, it likely does not matter whether a First Nation is providing navigation services, adjudicating requests, and/or managing funds. If these actions result in the denial of a service in a manner that is prima facie discrimin...
	A First Nation could also have liability to Canada in respect of a claim brought against the latter if the First Nation is administering Jordan’s Principle under a coordination agreement. We also provide some brief comments regarding potential liabili...
	Question 2:
	Question 3:
	In our view, as long as the insurer is apprised of the specific Jordan’s Principle operations and who is carrying them out (employees, volunteers, etc), we do not see any impediment to a First Nation obtaining coverage for any activities related to Jo...
	Question 4:
	(a) Liability in Tort
	(i) Foreseeability
	(ii) Proximity

	It is less clear whether a duty of care would be owed by a First Nation where its role is limited to adjudication and/or the payment of approved Jordan’s Principle requests. While foreseeability would likely be met for similar reasons as with respect ...
	With respect to adjudication in particular, the decision of Wareham v. Ontario, 2008 CarswellOnt 176 (Ont. Sup. Ct. Jus.), referred to in our January 2023 opinion, is instructive. The plaintiffs’ claim related to delays in processing their application...
	(iii) Core Policy Defence
	(iv) Standard of Care

	Whether there is a breach of the standard of care would depend on the facts. It requires the defendant to have exercised reasonable care in the circumstances. This could include a situation of limited funding. For example, as we set out in our January...
	(b) Liability in Contract
	(c) Liability under Human Rights Law
	This applies equally to the present opinion. In our view, it does not matter whether a First Nation is providing navigation services, adjudicating requests, or paying out funds (or failing to pay) – if these actions result in the denial of a service i...
	(d) Liability under the Charter
	The key question on this issue is whether the Charter would be found to apply to a First Nation’s administration of Jordan’s Principle. The issue of whether the Charter applied to a First Nation’s legislation requiring Band councillors to reside in a ...
	The Yukon Court of Appeal found that the Charter did apply to the Vuntut Gwitchin, which it characterized as “government”. Although the Charter’s language refers only to it being applicable to federal or provincial governments, the common law has expa...
	The lower court found that its exercise of its legislative capacity and enactment of a constitution were sufficient for the Charter to apply to it, either as government or as an entity exercising inherently governmental activities. The Court of Appeal...
	However, it found that s. 25 of the Charter operated as a shield to protect Indigenous rights where those conflict with personal rights under the Charter. Section 25 states:

	Liability of Canada
	(a) Tort
	(b)  Human rights
	(c) Charter
	Our comments above with respect to the potential liability of First Nations under the Charter apply equally here, although there will be no question the Charter applies to Canada’s conduct. In the case of a child’s death resulting from the failure to ...
	(a) Provision of a “service”
	(b) Discrimination on the basis of national or ethnic origin
	(c) Justification
	The Province was found to have not discriminated, as although the district’s budgetary crisis had been created, at least in part, by the Province’s funding shortfalls, it was the District which failed to properly consider the consequences of closing t...
	We relied on these and other cases to opine that:
	(a) Tort
	(i) Policies and Procedures

	In general, whether an organization and its employees have complied with the organization’s own policies and procedures will be an “important factor” to consider in determining whether the standard of care has been met. However, failure to follow poli...
	(ii) Standards
	(iii) Insurance

	(b) Human rights
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	It is less clear whether a duty of care would be owed by a First Nation where its role is limited to adjudication and/or the payment of approved Jordan’s Principle requests. While foreseeability would likely be met for similar reasons as with respect ...
	With respect to adjudication in particular, the decision of Wareham v. Ontario, 2008 CarswellOnt 176 (Ont. Sup. Ct. Jus.), referred to in our January 2023 opinion, is instructive. The plaintiffs’ claim related to delays in processing their application...
	(iii) Core Policy Defence
	(iv) Standard of Care

	Whether there is a breach of the standard of care would depend on the facts. It requires the defendant to have exercised reasonable care in the circumstances. This could include a situation of limited funding. For example, as we set out in our January...
	(b) Liability in Contract
	(c) Liability under Human Rights Law
	This applies equally to the present opinion. In our view, it does not matter whether a First Nation is providing navigation services, adjudicating requests, or paying out funds (or failing to pay) – if these actions result in the denial of a service i...
	(d) Liability under the Charter
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	The lower court found that its exercise of its legislative capacity and enactment of a constitution were sufficient for the Charter to apply to it, either as government or as an entity exercising inherently governmental activities. The Court of Appeal...
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